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PREFACE TO THE ENGLISH EDITION 


Since the publication in 1991 of my Die Anfdnge der islamisclm Jurisprudent. 
Ihre Entmckhing in Mekka bis zur Mitte des 2J 8. Jahrhunderts several English- 
speaking colleagues have suggested that it be made available in 
English. The realization of the project, which had already begun in 
1993, was not making good progress until it received a fresh stimulus 
in 1999 by a new demand for the translation from the Middle East. 

The text has been thoroughly revised. The errors which I detected 
in the course of time" or which were brought to my attention by col¬ 
leagues and reviewers have been corrected. Recent literature has 
been added but only where appropriate. The references in the notes 
serve to support the argument; completeness of references was not 
aspired to. In some places I reacted to critical comments by review¬ 
ers and tried to remove misunderstandings. 

I am grateful to Dr. Marion H. Katz (Mt. Holyoke College) for 
her accurate translation of the German text, to Fransje Zweekhorst, 
M. A., who compiled the index, and to Dr. Lawrence I. Conrad 
(Wellcome Institute for the History of Medicine) who was the first 
to suggest translation of the book. I owe a great debt to Shaykh 
Nizam Ya'qub! (Manama) who made the publication of the book 
possible by supporting its translation and editing with a grant. 1 also 
wish to thank Professor Wadad al-Qad! (University of Chicago) who 
agreed to accept the book for publication in her series Islamic History 
and Civilization and offered valuable corrections and suggestions. 







INTRODUCTION 


The question of when, where, and how Islamic jurisprudence came 
into being has occupied research in Islamic studies for over a cen¬ 
tury. Initially, a continuous development starting in the lifetime of 
the Prophet and ultimately leading into the legal schools of the sec¬ 
ond and third centuries A.H. (approximately the eighth and ninth 
centuries A.D.) was assumed. This has also been the Muslim view 
of things since medieval times. This view was put into question 
toward the end of the nineteenth century of our era by Ignaz 
Goldziher, and was refuted definitively by Joseph Schacht in his booh 
The Origins of Muhammadan Jurisprudence, which appeared in 1950. The 
different opinions are essentially dependent on the state of the sources 
available. If one considers the Qur’an as a work which—at least in 
its earthly form—originated in the lifetime of Muhammad and was 
put down in writing in the course of about two decades after his 
death, a hole of almost 150 years yawns between it and the first 
collections of legally relevant texts which are recognized as authentic, 
i.e. which really go back to the author or compiler claimed for them. 
The debate has thus revolved around the question of what histori¬ 
cal worth the texts of these works have as sources for the preceding 
phase. 

Schacht’s theory was largely accepted in western Islamic studies 
and strongly influenced subsequent research. The present study 
attempts to demonstrate that Schacht’s conceptions, in substantive 
points, are no longer tenable or are greatly in need of modification— 
above all, that he estimated the beginnings of Islamic jurisprudence 
a good half to three-quarters of a century too late. The reservations 
about Schacht’s conclusions result in part from the nature of his 
work itself: it contains a number of questionable premises, historical 
inferences, and methods. This is described in the first chapter of the 
present study, which contains an outline of the history of research 
on the subject. For, one can better demonstrate the problems of 
research, understand Schacht’s approach, and clarify the point at 
which the present study begins when the earlier, pre-Schachtian, and 
the more recent studies as well as the critical voices addressing the 
theses of Schacht and his followers are reviewed. 




Xll 


INTRODUCTION 


Decisive arguments, however, are here provided by the utilization 
of a new source which was not yet at Schacht’s disposal, the Musannaf 
of the Yemeni ‘Abd al-Razzaq al-San c ani (d. 211/826). This work and 
its author are introduced in the second chapter. It is an important 
source for the history of law, if only because its author, although a 
contemporary of al-ShafFi (d. 204/820), whose work Schacht took as 
a point of departure, was clearly not influenced by al-ShafiT. Thus, 
in contrast to the classic Hadith collections of the third/ninth century, 
it represents an earlier stage of the development of die reception of 
tradition, and is several times more voluminous than comparable older 
works like the Muwatta’ of Malik ibn Anas (d. 179/795). However, 
the special significance of c Abd al-Razzaq’s Musannaf lies in the fact 
that it contains sources from the first half of the second/eighth cen¬ 
tury which are lost as independent works or at least have not sur¬ 
faced until today. It is the principal concern of the second chapter 
to demonstrate this. 

The method of reconstructing sources which is used in this study, 
and which consists of extracting older texts or tradition complexes 
out of later works on the basis of the statements of transmission 
[isnads), is not new. In Biblical, and especially Pentateuch, research 
it has a long history reaching into the eighteenth century. And it 
was students of the Old Testament, such as Julius Wellhausen, who 
introduced it to western Islamic Studies. 1 These methodological 
attempts were followed up, supplemented and refined by Heribert 
Horst, Fuat Sezgin, Georg Stauth, Albrecht Nodi, Gernot Rotter, 
Walter Werkmeister and Khalil Athamina, to name only a few. 2 The 
principle is acknowledged; differences of opinion persist only on 
details, like the form of such sources (authored books or not) and 
the mode of their transmission (written, oral, or a combination). The 

1 J. Wellhausen, “Prolegomena zur altesten Geschichte des Isfams,” Skizzen und 
Vorarbeiten, vol. 6 (Berlin, 1899). 

2 H. Horst, “Zur Uberlieferung im Korankommentar at-Tabaris,” Zeitschriji der 
Deutschen Morgenlandischen Geselbchaft 103 (1953), pp. 290-307. F. Sezgin, Bukhari’nin 

kaynaklan hakhnda araformalar (Istanbul, 1956). G. Stauth, Die Uberlieferung des Koran- 
kommentars Mugahid ibn Gabrs (Ph.D. thesis, Giessen, 1969). A. Noth, “Der Charakter 
der ersten grossen Sammlungen von Nachrichten zur friihen Kalifenzeit,” Der Islam 
47 (1971), pp. 168-199. Id., Quellenhitische Studien zu Themen, Formen und Tendenzen 
fiiihislamischer Geschichtsiiberlkfening (Bonn, 1973). G. Rotter, “Zur Uberlieferung einiger 
historischer Werke Mada’inls in Tabaris Annalen,” Oriens 23-24 (1974), pp. 103-133. 
W. Werkmeister, QuellenunUrsuchungen zum Kitab al-‘Iqd al-fand des Andalusiers Ibn 

‘Abdrabbih (Berlin, 1983). Kh. Athamina, “The sources of al-Baladhuri’s Ansab al- 

ashraj (” Jerusalem Studies on Arabic and Islam 5 (1984), pp. 237—262. 
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argument over the textuality or orality of transmission in early Islam, 
however, miss the historical realities. Gregor Schoeler has pointed 
this out repeatedly, 3 and the present study confirms it. 

The question now presents itself: what meaning do the newly 
tapped older sources have for the early history of Islamic jurispru¬ 
dence? It is true that Schacht, in his utilization of the legally rele¬ 
vant tradition collections of the second half of die second/eighth 
century, like Malik’s Muwatta' and the Athdr of Abu Yusuf (d. 182/798) 
and al-Shaybam (d. 189/805), noticed that they also contain older 
sources. For example, he assumed that the Athdr of these two Kufans 
originated predominantly with their teacher Abu Hanifa (d. 150/767), 
and that Malik used a source of Nafi”s which Schacht dated to the 
middle of the second/eighth century. 4 But his mistrust of the chains 
of transmission [isnads) which precede the individual texts blocked 
him from undertaking a consistent source analysis aimed at recon¬ 
structing the history of transmission. Instead, he relied primarily on 
the criterion of content and attempted to place the texts chrono¬ 
logically by ordering them “in the overall context of a problem.” 5 
He resorted to the isnad when its statements could be reconciled with 
the chronology developed through content; otherwise he rejected the 
isnad as forged. 

This study advances the thesis that Schacht’s premise, that por¬ 
tions of the isnads which extend into the first half of tire second/eighth 
and the first/seventh century are without exception arbitrary and 
artificially fabricated is untenable, at least in this degree of general¬ 
ization. A relative chronology of the texts based primarily on aspects 
of content, and a representation of the development of Islamic jurispru¬ 
dence constructed upon it, do not lead to definite conclusions. The 
third chapter attempts to demonstrate this. The central question 


3 G. Schoeler, “Die Frage der schriftiichen oder mundlichen Uberlieferung der 
Wissenschaften im friihen Islam,” Der Islam 62 (1985), pp. 201-230. Id., “W. Werk¬ 
meister: QuelLenuntersuchungen zum Kitab al-‘Iqd al-fand des Andalusiers Ibn 
‘Abdrabbih, Berlin 1983,” Zeitschrift der Deutschen Morgenlandischen Gesellschqft 136 (1986), 
pp. 118-128. Id., “Miindliche Thora und Iladit: Uberlieferung, Schreibverbot, Redak- 
tion,” Der Islam 66 (1989), pp. 213-251. Id., “Schreiben und Verbffentlichen. Zur 
Verwendung und Funktion der Schrift in den ersten islamischen Jahrhunderten,” Der 
Islam 69 (1992). pp. 1-43. 

4 Cf. J. Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950), pp. 149. 
177. 

Gf. J. Schacht, “A Revaluation of Islamic Tradition,” Journal of the Royal Asiatic 
Society 49 (1949), pp. 143-154, esp. 147. Id., Origins, p. 1 and passim. 
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under consideration is this: Is it possible to find criteria which enable 
us to determine whether the information about the provenance of 
the earlier sources contained in ‘Abd al-Razzaq’s Musannqf is trust¬ 
worthy or forged? 

Using the examples of two strands of sources, it is possible to show 
that a number of arguments, which I call criteria of authenticity, 
speak for the credibility of the statements of transmission which are 
made by the authors or compilers of these sources of the first half 
of the second/eighth century. The criteria of authenticity on which 
I fall back relate predominantly to form and not to content, such 
as the distribution of the texts among sources; the shares of rdy and 
Hadith; the ratios of traditions going back to the Prophet, the sahaba 
and the tabi'un ; the use and the quality of chains of transmitters; the 
terminology of transmission; the existence of personal ray; divergent 
or contradictory comments about texts; indirect transmission found 
next to direct transmission; uncertainty about exact wording;- the 
reporting of changes of opinion, of contradictions, of cases of ignor¬ 
ance in legal matters, and so forth. 

The conclusion that the texts which c Abd al-Razzaq’s informants 
claim to have received from specific people do indeed go back to 
them makes it possible, in turn, to extract from within these strands 
of sources older sources which can be dated to the first quarter of 
the second/eighth century. They supply a firm and extensive tex¬ 
tual basis for delineating the state of the development of law towards 
the end of the first and the beginning second/eighth century. They 
thus bring us back into a period in which, according to Schacht, 
only a few reliable traditions existed which can, however, seldom be 
firmly assigned to historical persons. 

By the same method the determination of criteria of authentic¬ 
ity and forgery- it is possible, starting out from this new textual 
basis, to venture further back into the first/seventh century'. In Islamic 
terminology this is the generation of the sahaba, which represents the 
link to the Prophet himself. There are good arguments that a num¬ 
ber of the traditions attributed to this generation are reliable. 
Occasionally it is even possible to verify among them reports about 
the Prophet which quite probably are authentic, that is, they were 
really reported by one of the Prophet’s contemporaries, and their 
genuineness, that is, that they have a historical kernel, cannot be 
simply dismissed. 

For argumentation and for the development of the criteria of 
authenticity not all of the major strands of older sources contained 
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in c Abd al-Razzaq’s Musannqf will be used, but only the Meccan 
ones. The purpose is to combine the critical analysis of the sources 
with a study of early Meccan legal scholarship, about which next to 
nothing is known. Thus the third chapter is divided according to 
the most important legal scholars of Mecca in the first and second 
Islamic centuries. The findings about those scholars which are derived 
from the textual material transmitted by them, are then contrasted 
with the biographical traditions about them. The investigation of the 
Meccan strands of sources leads to the conclusion that the roots of 
legal scholarship in Mecca can be traced back to the middle of the 
first/seventh century, and that their further development up to the 
middle of the second/eighth century can be ascertained with a stun¬ 
ning wealth of detail that exceeds our dreams. 

One issue which has played a large role in the scholarly discus¬ 
sion of the genesis of Islamic jurisprudence since the nineteenth cen¬ 
tury will be consciously bracketed in the present investigation: the 
possible influences on Islamic jurisprudence by' pre-Islamic non-Arabic 
systems of law. One reason lies in the conclusions of this study itself. 
Starting from the assumption that Islamic jurisprudence developed 
only toward the end of the Umayyad period, scholars have sought 
its pedigree in Islamic Iraq (Schacht) or Syria (Crone). Our conclu¬ 
sions, conversely, limit the scope for such an influence, temporally, 
to the end of the first/ seventh century (including pre-Islamic times) 
and, spatially, to the Arabian Peninsula. 6 It is true that, even within 
these temporal and spatial limits, fertilization by Near Eastern provin¬ 
cial law, which was strongly infused with Roman law, and especially 
by Jewish legal forms, is conceivable; but since we so far know noth¬ 
ing precise about the dissemination and substance of these laws in 
the Arabian Peninsula in the sixth and seventh centuries of our era. 
or about pre-Islamic law in Mecca, concrete proofs of the develop¬ 
ment of Islamic legal institutions out of other systems of law or of 
their being influenced by them arc difficult to adduce. Patricia Crone 
has recently attempted this/' Iler study is extremely ingenious, and 
shows how one can approach the problem. The dating and local¬ 
ization, however, remain speculative. 8 


L This statement concerns only issues which can be ascertained to be early. There 
might have been later influences as well. 

P. Crone, Roman , Provincial and Islamic Law: The Origins of the Islamic Patronale 
(Cambridge, 1987). 

8 Cf. H. Motzki, “lb Crone, Roman, Provincial and Islamic Law—The Origins 
j®/ of Islamic Patronate, Cambridge 1987,” Der Islam 65 (1988), pp. 342-345. W. B. 
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In the decade since die publication of the original German edi¬ 
tion of the present study, two books with a similar tide have been 
published: Norman Calder’s Studies in Early Muslim Jurisprudence (1993) 
and Yasin Dutton’s The Origi)is of Islamic Law (1999). They deal with 
die emergence of the juridical schools associated with die names of 
early legal scholars such as Abu Ilanifa, Malik and al-ShafiT, i.e. 
the stage of development that followed the period on which the pre¬ 
sent study focuses. Both books, which are valuable in themselves, 
ignore the results of the present study. Dutton considers Malik’s 
Muwattd as “our earliest formulation of Islamic law” and as “our 
earliest record of that law as a lived reality.” 9 He is concerned only 
with the interpretation of the Muwattd 1 and the description of the 
state of juridical development which it reflects. The period before 
the Muwattd remains outside his scope and is only perfunctorily 
touched on in the conclusions. 10 For Calder “Islamic jurisprudence 
is an organic product of Arabic-speaking Muslim society in the third 
century.” 11 He claims that “the instability or creativity of oral or 
notebook traditions,” “organic texts, pseudoepigraphy, and long-term 
redactional activity” prevent us from recovering earlier stages of his¬ 
tory and, for that reason, he doubts whether c Abd al-Razzaq’s Musamaf 
really goes back to him and whether it can be used as a basis for 
the history of Islamic fiqh in the second/eighth century. 12 This is an 
“ideological” statement which is based neither on a literary analysis 
of the Musannaf nor on a critical dialogue with the literary analysis 
which I have presented of this work. Calder’s theories and literary 
analyses of juridical texts certainly raise crucial issues but they are 
in many respects not convincing, as some reactions to his book have 
already shown. 13 


Hallaq, “The Use and Abuse of Evidence: The Question of Provincial and Roman 
Influence on Early Islamic Law,” Journal of American Oriental Society 110 (1989), pp. 
79-91. U. Mitter, Das jruhislamiscke Palronat. Eine Untersuchung zur Kolle von Jrcmden 
Elemental bei der Entwkklung des islamischen Rcchls (Ph.D. thesis Nijmegen 1999). 

9 Y. Dutton, The Origins of Islamic Law. The Qur'an , the Muwatta’ and Madman ‘Amal 
(Richmond, Surrey, 1999), p. 4. 

10 Op. cit., p. 180. 

11 N. Calder. Studies in Early Muslim Jurisprudence (Oxford., 1993), p. 244. 

12 Op. cit., pp. 194-195. 

13 Cf. Y. Dutton, “N. Calder: Studies in Early Muslim Jurisprudence, Oxford 
1993,” Journal of Islamic Studies 5 (1994), pp. 102-108. Id.: ‘“Amal v. Hadtth in Islamic 
Law: The Case of sadl al-yadayn (Holding One’s Hands By One’s Sides) When 
Doing Prayer,” Islamic Law and Society 3 (1996), pp. 28-33. Id.: Origins, pp. 26-27. 
M. Muranyi, “Die frube Rechtsliteratur zwischen Quelleuanalyse und Fiktion,” 
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Fhe present book tries to leave aside generalizing preconceptions 
about the reliability of textual elements, such as isnads and mutun, or 
of genres of sources, such as Prophetic hadiths or biographical reports; 
and it does not take for granted special characteristics of the trans¬ 
mission process such as stability, creativity, organic growth, and the 
like. It analyzes the sources with the same goal that my teacher, 
the late Albrecht Noth, formulated in his source-critical study of the 
early Arabic historical tradition: “[to] establish reliable criteria accord¬ 
ing to which individual traditions or groups of traditions can be 
assessed -not only for their ‘historicity,’ but in other ways as well.” 14 
If this study can contribute to bringing back the debate on the ori¬ 
gins of Islamic jurisprudence and early traditions in general to a 
more “philological” level of interpreting the texts—“philological” does 
not necessarily mean “uncritical” or “essentialist”—then it will have 
fulfilled its purpose. 

Nijmegen, December 2000 Harald Motzki 


Islamic Law and Society 4 (1997), pp. 224-241. H. Motzki, “The Prophet and die 
(•at. On Dating Malik’s Muwatta’ and Legal Traditions,” Jerusalem Studies in Arabic 
and Islam 22 (1998), 18-83. 

A. Noth/L. I. Conrad, The Early Arabic Historical Tradition. A Source-critical Study 
(Princeton, New Jersey, 1994), pp. 24-25. 












CHAPTER ONE 


THE BEGINNINGS OF ISLAMIC JURISPRUDENCE 
IN THE RESEARCH OF THE NINETEENTH AND 
TWENTIETH CENTURIES 


The good old custom of preceding or following die investigation of 
a problem with a sketch of its research history pertains in Islamic 
studies as well. Think, for instance, of Friedrich Schwally’s research 
report in his adaptation of Theodor Noldeke’s Geschkhte des Qorans, ] 
on which many a scholar has fed since then, and which is still worth 
reading today. Following his example and that of many others, let 
us precede this study as well with a chapter not only about the state, 
but also about the history of research on the origins of Islamic law 
and its jurisprudence. It will clarify the point at which my investi¬ 
gation commences and the problem which it attempts to solve. 

The conclusions of historical research are fundamentally deter¬ 
mined by two factors: firstiy, by die questions that are asked, i.e., 
by die knowledge in which the researcher is interested. This is sub¬ 
ject to constant change, and can sometimes also be dependent on 
external conditions and developments—political, social, economic, 
and ideological, among others. Secondly, by the the sources that are 
available. The tapping of new sources or revised findings about 
already known material can lead to the rejection of existing theo¬ 
ries and to the formulation of new hypotheses. The question what 
intellectual interest motivated specific orientalists who concerned them¬ 
selves with the origins of Islamic law and Islamic jurisprudence, and 
whether specific subjective attitudes to Islam and to political and 
legal developments in die Islamic countries influenced their framing 
of questions and their results, is a delicate 2 but legitimate subject of 
scholarly reflection. However, it is not to this tiiat we will now turn 

1 F. SchwaUy, “Die muhammedanischen Quellen und die neuere christliche 
Forschung iiber den Ursprung der Offenbarungen und die Entstehung des Qoran- 
buches, in: Th. Noldeke/F. Schwally/G. Bergstrasser: Geschkhte des Qorans, vol. 2 
(2nd ed., Leipzig, 1919), pp. 122-224, esp. 193-224. 

) JT. J. YVaardenburg, L’Islam dans le miroir de I’occident (Den Haag, 1963). E. W. 
baid, Orientalism (London, 1979). 
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CHAPTER ONE 


our attention, but to the connection between the state of the sources 
and the conclusions of research. That is, I will undertake an attempt 
to sketch the history of research on the emergence of Islamic law 
and Islamic jurisprudence from the point of view of the sources on 
which the contributions are based, and to ask what effect the selection 
and evaluation of the sources have on their theories and representations. 

A. Early Research 

The question of the origins of Islamic law and the development of 
jurisprudence up to the beginnings of the classical schools of law has 
occupied Islamic studies intensively since the second half of the last 
century. The prerequisites for any in-depth work on this subject were 
provided by the sifting of the oriental manuscripts scattered in Europe 
and their listing and description in catalogues, which intensified at 
the beginning of the nineteenth century, as well as the editing and 
publication of numerous works. 3 The first significant attempt to illu¬ 
minate the problem on the basis of the sources accessible to him 
was made by Eduard Sachau in an essay which appeared in 1870 
under the title “Zur altesten Geschichte des muhammedanischen 
Rechts.” 4 Sachau assumes drat Islamic law “can be traced back to 
two fundaments,” 5 the Qur’an and the surma of the Prophet. He does 
not understand this only to mean that these are the theoretical 
sources, but also historically: the Qur’an and the surma in the form 
of traditions about statements and active or passive behaviors of the 
Prophet stand at the beginning of the development of Islamic, law 
as the legacy of Muhammad. The “earliest adherents of the new 
teaching,” the “Companions,” 6 availed tiremselves of these two sources 
in order to reach a verdict in cases of conflict. This legal situation 


3 Florence, Venice, Cambridge, Oxford and Madrid had already published the 
first catalogues of manuscripts in che eighteenth century; Ixipzig, Dresden, Vienna, 
Copenhagen, Lund, Upsala and St. Petersburg followed their example in the first 
half of the nineteenth century'. Cf. C. Brockelmann, Geschichte der arabischm Litteratur, 
Supplement vol. 1, pp. 5-11 and id., Arabische Grammatik (13th ed., Leipzig, 1953), 

1 Appeared in: Sitzungsberichle der Kaiserluhen Akademu der Whssenschajten in Wien, PhzL- 
historische Kksse, vol. 65, pp. 699-723. 

5 Sachau, op. cit., p. 699. 

6 Op. cit., p. 700. 
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characterized the entire first/seventh centuiy, until the generation of 
the Companions had died out. The following generation of “Successors” 
resorted in cases which were not covered by Qur’an and surma to 
“opinions and decrees of the Companions, which had been unani¬ 
mously shared by them and decreed on similar occasions (yma c al- 
sahaba ).” 7 According to Sachau, this is the third source of Islamic 
law. 8 At the same time, that is, starting in the second/eighth cen¬ 
tury, jurisprudence begins to establish itself “as an independent sci¬ 
ence” “through systematic treatment of the confrontation of the facts 
with the regulations of the Qur’an and the surma .” 9 This is reflected 
first in the emergence of tire concept of rriy, which according to 
Sachau originally means the same thing which is later characterized 
by the term qiyas (deduction) and regarded as the fourth source of 
law, 10 and in the differentiation between ashab al-hadith (scholars of 
Tradition) and ashab al-raf (jurists). 11 This development culminates 
around the middle of the second/eighth century in the elaboration 
of complete systems of law which become the points of departure 
for the later schools of law. 12 

This depiction of the beginnings of Islamic law rests essentially on 
the Sunni teaching of the usul al-Jiqh , the theoretical sources of law, 
which has been a branch of Islamic jurisprudence since al-ShafiT (d. 
204/819 -20). 13 Sachau drew his information on this subject mainly 
horn the heresiographical work Kitab al-Milal wa-l-mhal of al-Shahrastanl 
(d. 528/1134), 14 the Prolegomena (Muqaddima ) of Ibn Khaldun (d. 808/ 


7 Op. cit., p. 701. 

1 his limitation of ijmd‘ to the generation of the sahaba docs not correspond to 
the classical dieory of usul. Cf. C. Snouck Hurgronje, “Lc droit musulman,” Rroue 
de PHistoire des Religions 37 (1898), pp. 296 f.; id., ‘ The ‘foundations’ of Islamic Law,” 
in id. Selected Works. Oeuvres choices, ed. G. H. Bousquet/J. Schacht (Leiden 1957), 
p. 273 fiT. Article “Idjma"’ in Encyclopaedia of Islam, First and Second editions. Presum¬ 
ably Sachau is influenced by the representation of the discipline of usul in Ibn 
Khaldun’s Muqaddima and al-Shahrastanls’s Kitab al-Milal (see below notes 14, 15). 

9 Sachau, op. cit., p. 708. 

10 Op. cit., pp. 708, 715. 

11 Op. cit., p. 711. 

12 Op. cit., pp. 716, 718. 

Gf. M. Hantidullah, “Histoire d 'Usul al-Fiqh ,” Antiales de la Faculte de Droit 
d Istanbul 1959, pp. 72-90, passim; G. Makdisi, “The Juridical Theology of Shafi'i: 
Origins and Significance of Usul al-FiqhStadia Islamica 59 (1984), pp. 5-47, passim. 

Rook of Religious and Philosophical Sects, ed. W. Cureton (London, 1846). In the 
following 1 will give the bibliographical data of die sources; in the earlier works 
they are usually lacking. 
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1405-6) 15 on the philosophy of history, and the lexicon of technical 
scientific terms of al-Tahanawi (d. 1158/1745), 16 which contains quite 
lengthy excerpts from standard works. A true book of usul was not 
yet available to him. Characteristic of Sachau’s approach is that— 
following the example of his sources—he historicizes the categories 
of usul, which are actually systematic, and uses them to describe the 
genesis of law. He fills out the framework thus formed with his own 
hypotheses about the causes and driving forces of the development 
of law and with information from biographical and historical sources. 
Among his a prion assumptions is, for example, that the conquests 
and the associated economic, political and social upheavals were 
important causes for ''the foundation of a jurisprudence, and that 
this arose from “a practical need,” 1 ' which he illustrates by refer¬ 
ences to an early elaboration of the law of inheritance the Com¬ 
panions Zayd ibn Thabit and Ibn ‘Abbas were considered the first 
specialists in this area—, of war, of slavery, and of the dhimma. In 
the first/seventh century, however, law “was not yet independently 
developed and elaborated into a system,” and jurisprudence con¬ 
sisted “merely of applied knowledge of Qur'an and surma.”™ He 
attempts to demonstrate this through a portrayal of “the practical 
administration of the law” in this period. He cites the reports about 
Companions and Successors who made names for themselves as 
judges ( qudat ) or legists (juqaha 3 ). The list begins with ‘All and Mu adh 
ibn Jabal, who are supposed already to have performed the duties 
of qadis in the ume of the Prophet, and ends with the “seven Medinan 
jurists.” 19 The material comes mainly from biographical sources, above 
all from the Kitab al-Ma e arif of Ibn Qutayba (d. 276/889—90) 2C and 
the Tahdhib al-asma ’ of al-Nawawi (d. 676/1277-8). 21 It is lacking in 


15 Prokgomenes d’Ebn Kkaldoun, ed. E. M. Quatremere {Paris, 1858). 

16 [Kashshaf islildhdt al-Junun] Dictionary of Technical terms , ed. A. Sprenger (Calcutta, 
1862). 

17 Sachau, op. cit., p. 702. 

18 Op. cit., p. 707. 

19 Op. cit., pp. 704-707. ‘Utba ibn Mas‘ud erroneously appears among the 
“seven,” which clearly results from a misreading of ‘Ubayd Allah ibn 'Abd Allah 
ibn ‘Utba ibn Mas‘ud as ‘Ubavd .Allah ibn ‘Abd Allah wa ‘Utba ibn Mas'ad. Von 
Kremer, Culturgeschickte des Orients unter den Chatifen (Vienna 1875), p. 485 displays 
the same mistake. 

20 Handbuch der GeschichU , ed. F. Wustenfcld (Gottingen, 1850). 

21 The Biographical Dictionary of Illustrious Men . . ., ed. F. Wiistenfdd (Gottingen, 
1842-47). 
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substantive statements about the legal decisions and opinions of the 
persons named. 

“How a complete system of law was built up from these four 
sources of law -Qur'an, surma, consensus of the Companions and 
qiyas by the Successors ( aftabi'un ) and the “Successors of the Suc¬ 
cessors” {tabiu l-idhiin) by the time of Abu HanTfa is still partially 
discernible from the available reports.” 22 Sachau leaves the research¬ 
ing of this process to future legal historians—indicating, however, 
that the biographical works should be consulted for this purpose. He 
then turns his attention to the men “who first assimilated and unified 
the material accumulated from the foundation of Islam until the mid¬ 
dle of the first half of the second/eighth century into complete sys¬ 
tems of law as they still in our time, with relatively minor modifications, 
form the legal basis in the life of all Muhammedan nations”: 23 Abu 
HanTfa (d. 150/767), al-Awzah (d. 157/774), Sufyan al-ThawrT (d. 
161/778) and Malik ibn Anas (d. 179/795—6). Of these, al-Thawr! 
and al-Awza‘I produced no lasting effect, and thus almost nothing 
is known of them. Of the works of the four, according to Sachau, 
nothing is preserved, but the oral and written transmission of their 
views forms the basis of the entire Islamic legal literature of subse¬ 
quent times, 24 whose actual founder does not come until al-Shaybanl. 23 
Sources for these statements are the above-mentioned biographical 
literature and the bibliographical opus Kilab al-Fihnst of Ibn al-Nadfm 
(wrote 377/987-8). 26 The fact that no writings are preserved from 
the great jurists of the first half of the second/eighth century’ does 
not mean (hat there was no written transmission at this time. Sachau 
assumes that “the recording of relatively large quantities of traditions 
had already begun in the third decade of the second century” and 
became generally prevalent “between the years 120 and 150.” 27 AI- 
Zuhn (d. 124/742), Ibn Jurayj (d. 150/767) and Sahd ibn abT 'Aruba 
(d. 156/773 or 157/774) are regarded as the protagonists of written 
transmission; a dozen other scholars of the second/eighth century 
followed their example. 28 The older compilations—before ca. 140/ 

Sachau, op. cit., p. 7! 6. 

23 Op. cit, p. 7i8. 

24 Op. cit, p. 719. 

23 Op. cit, p. 723. 

It was available to him in manuscript. 

27 Op. cit., p. 721. 

28 Op. cit, pp. 72! f. 
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757 — 8 —should hardly be imagined as completely ordered books. 
These appeared only between 140 and 150/767. 29 These statements 
of Sachau’s, too, rest indirectly on biographical sources, even when 
they are drawn from other works. 

This first attempt to portray the beginnings of Islamic law and 
jurisprudence makes use of certain types of sources and method¬ 
ological approaches which were subsequently used over and over 
again: 1. The sequence of the sources of law (usul) serves as a his¬ 
torical framework- for the development of law until the middle, of 
the second/eighth century. This is assumed as a historical necessity. 
2. Details about individual persons who played a role in tire devel¬ 
opment are drawn from the biographical and bibliographical sources. 

Alfred von Kroner, who does not mention Sachau s essay, pro¬ 
ceeds similarly in his Culturgesckichte des Orients unter den Chalifen , 30 At 
the death of Muhammad the two fundamental sources of Islamic 
law, Qur’an and sunna, were present. The first four caliphs, who 
were among the closest confidants of the Prophet, made do with 
them and otherwise shaped their juridical practice in conformity with 
the ideas of the Prophet. The sahaba added new traditions to those 
available according to need, and likewise the following generation of 
the tdbfun, so that the sunna swiftly assumed enormous dimensions / 1 
The transmission of the traditions of the Prophet was initially predom¬ 
inantly oral, but also partially in writing. The process of ordering, 
sifting, and systematic compilation began, according to von Kremer, 
“not only at the middle, but already at the beginning of the second/ 
eighth century after Muhammad and perhaps even earlier .” 32 He 
emphasizes more strongly than Sachau the role of Medina m the 
discipline of Tradition: Medina was the site “where Tradition flowed 
from the purest springs, where the most genuine memories” lived 
on and “where the complete mass of traditions recognized as trust¬ 
worthy and well-authenticated was first collected in a great corpus 
juris divim et humam.” ys Here knowledge of a new source, the Muwattd’ 
of Malik ibn Anas (d. 179/795-6), which Sachau did not mention 
and with which he was probably not yet familiar, makes itself notice- 


29 Op. tit., p. 723. 

30 Culiurgeschkhte, vol. 1, pp. 470-504. 

31 Op. tit., pp. 470-474. 

32 Op. cit., p. 476. This is probably directed against Sachau. 

33 Op. cit., p. 477. 
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able . 34 Nevertheless, von Kremer’s portrayal of the “legal school of 
Medina” is based mainly on biographical sources—in addition to al- 
Nawawi’s Tahdhlb, Ibn al-Athir’s (d. 630/1233) Usd al-ghdba 35 —, 
although it is also conceivable that he used the Muwatta > as a guide¬ 
line without citing it. Accordingly, “a school of Tradition and law 
was already formed under the first caliphs .” 36 Its founders were c Abd 
Allah ibn Mas'ud and ‘Abd Allah ibn 'Abbas. They were followed 
by the seven legal scholars of Medina. They “sifted and put in order 
the excessively rich material, they gave a large portion of the Tradition 
the scholastic stylistic form, they collected in addition to it tire deci¬ 
sions of the first caliphs, used them as a source of law and brought 
Qur’anic exegesis into being .” 37 Thus Medina can be seen as “the 
oldest workshop of Islam, where the still fluid ideas, opinions and 
dogmas were forged, cemented and given definite form .” 38 Malik was 
able to build upon the preliminary' work of the “Seven.” “Thus, his 
corpus juris is the embodiment of the legal views which achieved gen¬ 
eral acceptance in Medina itself in the jirst century ,” 39 which Malik 
arranged systematically. 

In addition to the Medinan, “historical school of law”—historical, 
because it rested essentially upon Tradition—there developed in Iraq 
at the same time, according to Kremer, “the school of the specula¬ 
tive jurists (ashab al-raj ),” who made “extensive use of the deduc¬ 
tive method (< qiyas ),” “by means of which they reached decisions in 
cases for which there was no precedent in Qur’an, sunna and athdr.” 40 
Von Kremer draws details about their earliest representatives, Ibn 
abi Layla (d. 148/765-6) and Abu Hanifa (d. 150/767), from the 
biographical literature Ibn Qutayba, al-Nawawi—but, as in the case 
of Medina, he is in a better situation than Sachau, because a manu¬ 
script ol Abu Yusuf’s (d. 182/798) Kitab al-Kharaj was available to 
him. He believes that this work literally reproduces the legal views of 
the author’s teacher Abu Hanifa 41 but does not use it to illuminate 


34 Printed with the commentary of al-Zurqani, Bulaq, 1280/1863. 

35 Printed Cairo, 1286/1869. 

36 Von Kremer, Cullurgeschichte, vol. 1, p. 483. 

37 Op. cit., pp. 484-485. 

38 Op. cit., p. 486. 

’ 9 Op. cit., p. 488. Emphasis mine. 

40 Op. cit., p. 490. 

41 Op. cit., p. 492. 
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the latter’s legal methodology in greater detail, simply drawing from 
it the conclusion that Abu Hanlfa’s foundation of public and admin¬ 
istrative law is ultimately connected with the 'Abbasids’ ascension of 
the throne and the transfer of the seat of government to Iraq . 42 He 
reports on Abu Yusuf, al-Shaybam, al-Shall'! and Ibn Hanbal, among 
other important legal scholars of the second/eighth and third/ninth 
century, only from the well-known biographical and bibliographical 

sources . 43 

Von Kremer evaluates the traditions of the Prophet distinctly more 
critically than Sachau. According to him, they were largely created 
by the generations of the Companions and the Successors . 44 A few 
of the Prophet’s wives—like 'A’isha 45 —and Companions—like Ibn 
'Abbas 46 —particularly distinguished themselves m the creation ol leg¬ 
ends and the fabrication of traditions of the Prophet. The seven legal 
scholars of Medina are not to be counted among the inventors ol 
hadiths. but were provided with a constant flow of forgeries for almost 
all legal problems . 47 In their day the demands for authentication of 
traditions by means of the isnad were not solidly formed. A stricter 
criticism of Tradition began only with Malik ibn Anas, 4,J but even 
then the large scale forgery which was being performed did not 
cease—a fact which can be seen from the collections ol traditions, 
which become ever more extensive as time goes on. The Kufans in 
particular were known as notorious forgers . 49 The method of Muslim 
source criticism, which attempted to distinguish false from genuine 
traditions through evaluation of the quality of the chains of trans¬ 
mission, should be regarded as “a very clumsy, a blunt weapon, 
with which it was impossible to succeed in filtering the authentic 
matter from the mass of forged traditions. One must doubt whether 
the biographical reports about the vast number of transmitters are 
really trustworthy, and take into account the fact that religious ortho¬ 
doxy tended toward the acceptance of those traditions “which cor- 


43 Jcontrast'to^achau (see p. 5, note 26), von Kremer could already use 
G. Fliigel’s edition of the Fihrist (Leipzig, 1871/2). 

44 Von Kremer, op. cit, pp. 472-474. 

45 Op. cit., pp. 472, 486-487. 

46 Op. cit., p. 484. 

47 Op. cit., p. 487. 

48 Op. cit, pp. 478, 479 ff. 

48 Op. cit., p. 481. 
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responded with the prevailing religious views .” 50 This critical evalu¬ 
ation of the sunna of the Prophet, with which von Kremer prepares 
the terrain for Goldziher, takes its orientation from early intra-Islamic 
criticism, especially that coming from the ranks of the Mu'tazila. 
The details come from unnamed sources on Hadlth criticism and 
from historical works like Ibn al-Athfr’s (d. 630/1232-3) Kamil, 51 Ibn 
'Asakir’s (d. 571/1175—6) Ta’rikh. madinat Dtmasfuf 2 and al-Maqrfzf’s 
(d. 845/1441-2) KhitatP Finally, von Kremer devotes himself inten¬ 
sively to the question of outside influences—above all, that of Roman 
law—on Islamic law, and discusses the possible modes of transfer. 
Similarities and parallels between a few Hanafi and Roman legal 
institutions and terms form the point of departure . 54 

The pattern of interpretation sketched by the pioneering works of 
Sachau and von Kremer remained unchallenged in its basic features 
for decades. In two essays from the years 1882 and 1898, 55 Christian 
Snouck Hurgronje further elaborated the portrayal of early legal 
history starting out from the development of usul on the basis of 
several usul works in manuscript—especially the Waraqat of Imam 
al-Haramayn (d. 478/1085-6). His first contribution is still quite 
speculative, the second draws supplementarily on historical sources 
about the early period—Ibn al-Athirs Kamil, al-Tabaifs (d. 309/921-2) 
Ta’rikk 56 the Chronicles of the city of Mecca' 1 —and on al-Bukharf’s (d. 
257/871) Sahih, 58 

Alois Sprenger’s “Skizze der Entwicklungsgeschichte des muslim- 
ischen Gesetzes,” which appeared in 1892, 59 presents substantially 

50 Op. cit., p. 482. 

51 Cronkon quod perfectissimum (el-Kdmil) inscribitur, ed. C. J. Tornberg (Lugduni 
Batavorum, 1851-1876). 

32 Which he has used as manuscript. 

53 Printed Bulaq, 1270/1853. 

54 Von Kremer, Cultmgeschichk , vol. 1, pp. 532-547. On the history of research 
on this problem, cf. P. Crone, Roman, Provincial and Islamic Law. The Origins of the 
Islamk Palronate (Cambridge 1987), pp. 1—17. I will not treat this issue in the fol¬ 
lowing; almost all of the authors named expressed opinions on it. 

55 “Nieuwe bijdragen tot de kennis van de Islam,” Bijdragm tot de Taal-, Land- en 
Volkenkunde van Nederlandsch Indie, 4th Series, vol. 6, 1882 (Reprinted in: id., Verspreide 
Geschriften, vol. 2, pp. 3-58. Partial translation: “The ‘Foundations’ of Islamic Law,” 
in: id., Selected Works. Oeuvres choisies, pp. 268-289). “Le droit musulman,” pp 1-22 
174-203. 

Amales, ed. J. Barth et al. (Lugduni Batavorum, 1879-1901). 

5/ Die Chroniken der Stadt Mekka, ed. F. Wustenfeld (Leipzig, 1857-1861). 

58 Printed Bulaq, 1290/1873. 

39 In: feitschnfi fur verglekhende Rechtswissmschaft 10 (1892), pp. 1-31. 
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nothing new other than a few additional biographical details, many 
statements are imprecise or false, sources are seldom cited, and the 
entire argumentation lags behind the above-mentioned works as a 
result of its vagueness. Similarly without exact citation of sources, 
but much more precise, is the outstanding overview of the state of 
the discussion reached at the end of the nineteenth century which 
B. Duncan MacDonald offers in his book The Development of Muslim 
Theology, Jurisprudence and Constitutional Theoiy. b0 

D. S. Margoliouth too proceeds according to the usual nineteenth- 
century pattern of generating the origins of Islamic jurisprudence 
from the usul , the sources of law, in his “lectures held in 1913, 
entitled “The early development of Mohammedanism .” 61 Nevertheless, 
he offers a number of new details and conclusions which are based 
chiefly on his reading of al-Shafffs newly accessible work Kitdb al- 
Umnf 1 and on greater consideration of historical sources, chiefly al- 
Tabari’s Ta’nkh al-rusul waTmuluk, while biographical sources are 
hardly used. Margoliouth places “the construction of a system of 
jurisprudence” approximately at the beginning of the second/eighth 
century. It was made possible by the classificatory groundwork of 
the Medinan jurists of the first/seventh century, and climaxes with 
the “great Pandects, which were compiled by the doctors of the sec¬ 
ond century .” 63 The fabrication of traditions of the Prophet relevant 
to law took place predominantly, if not exclusively, in the first/sev¬ 
enth century . 64 

Common to all of the above-mentioned works is that they pad 
out the usul schema used as a historical framework, sometimes spec¬ 
ulatively, sometimes with biographical or historical reports about the 
early period derived from relatively late sources—between them and 
the events about which they report lie two or more centuries. At 
the same time, an increasingly critical stance toward the biographi¬ 
cal and historical statements is discernible, but no clear method for 
their evaluation. 

It was Ignaz Goldziher who turned against the idea that Islamic 
jurisprudence developed out of the application of the fundamental 


60 New York, 1903, pp. 65-117. 

61 London, 1914. Lecture III: The Legal Supplement. 

62 Printed Bulaq, 1321-1325/1904-1908. 

63 Margoliouth, op. cit., pp. 91 f. 

64 Op. cit., p. 98. 
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sources of law, Qur’an and sunna, an idea which presupposed that 
the sunna of the Prophet and the Companions was available from 
the earliest times and offered sufficient material for the purpose. His 
position should be scrutinized in more detail, since it deeply influenced 
the research of the twendeth century. In his study about the “legal 
school of the Zahiriyya, 65 which developed in the mid-third/ninth 
century, he already emphasizes the importance of ra’y —decision 
according to personal insight 66 —in the first/seventh century, and 
assumes that (his method developed “in Muhammedan jurisprudence 
as an inevitable postulate of the exigencies of practical legal life in 
the performance of the legal office” 67 in addition to “the study of 
the traditional sources.” 68 Out of the indefinite and unsystematically 
handled raj of the sahaba generation there later—i.e., in the first 
half of the second/eighth century—developed the domesticated “log¬ 
ical form of analogy {qiyas).” 69 The hypothesis that a source of the 
forging of traditions was to be seen in the effort to escape from raj, 
and that fabricated traditions simply represented raj clothed in the 
form of hadiths, is already present here. 70 In other words, a portion 
of the sunna is only a consequence of jurisprudence based on raj, 
and thus secondary. Goldziher states these assumptions more pre¬ 
cisely in later works. In his Muhammedanische Studien , he speaks of the 
few stones laid and scanty material” of the first/seventh century 
for the development of jurisprudence, 71 and expresses the opinion 
that “a freer development of the study of the traditions of the Prophet” 
came only with the religious policies of the ‘Abbasids, and that only 
from that point was there a large-scale quest for Prophetic docu¬ 
mentation for haldl wa-haram (the permissible and the forbidden), that 
is, for a legal basis for religious and social life. 72 

Goldziher most clearly formulated his theory that Islamic jurispru¬ 
dence developed primarily from ray, and not from Qur’an and surma, 

6j Die Zahiritm. Ihr Lehrsyslem und ihre Geschichle (Leipzig, 1884) 

65 Op. cit., p. 11. F S ' 

e ' Op. cit., p. 5. 

68 Op. cit., p. 3. 

69 Op. cit., p. 11. 

™ Op. cit., p. 7. 

Goldziher, Muslim Studies, ed. S. M. Stern, trans. C. R. Barber and S. M 
^ vo1 - 2 (Chicago: Aldine, Atherton, 1971), pp. 73; cf. also op. cit, pp. 28-29. 

> h references are to the pagination of the original German edition, which appears 
in brackets m the margins of the English translation.) 

72 Op. cit., p. 72. . ■ 



12 


CHAPTER ONE 


in his article “ Fikh ” in the Encyclopaedia oflslam'P “In the oldest period 
of the development of Islam the authorities entrusted with the admin¬ 
istration of justice and the conduct of religious life had in most cases 
to fall back on the exercise of their own ra 3 y owing to the scarcity 
of legislative material in the Kurian and the dearth of ancient prece¬ 
dents.” 74 Ray was, along with c ilm —the “knowledge of the legal deci¬ 
sions handed down from the Prophet and the companions”—an 
equally valid factor, and the rcty of early authorities later became 
an element of ' ilm.' 5 In addition to the thesis of the meagreness of 
both of the sources ( usul ) of Islamic law later regarded as funda¬ 
mental, it emerges from the statements quoted that Goldziher con¬ 
sidered the level of jurisprudence in this time extremely poor. For 
him, its development actually begins only at the beginning of the 
second/eighth century, and really gets under way only from its sec¬ 
ond quarter. He expresses this most clearly in the article mentioned 
above: “In the beginning of the second century,” “in Medina, Syria 
and the ‘Irak” “the first endeavor” was made “to evolve a finished 
system of Muhammedan law.” “The sporadic attempts that were made 
during the ‘Omaiyad period in the field of Law 76 did not lead to a 
systematic codification of the material in existence. It was only with 
the rise of the ‘Abbasid caliphate that this attempt was made, favoured 
and indeed even furthered by the pronounced religious character of 
the government.” 77 

On what are Goldziher’s opinions, which diverge from those of 
his contemporaries, based? Methodologically he does not proceed 
very differently from Sachau, von Kremer or Snouck Hurgronje. 
However, he takes as Iris starting point not the doctrines of usul 
which gained acceptance from the third/ninth century, but the conflict 
between the ahl al-hadlth (scholars of Tradition) and the ahl al-ray 
(speculative legal scholars), which reached a climax in the second 


73 Vo!. 2 (Leiden/London 1927), pp. 101-105. 

74 Op. cit., p. 101, column 2. 

75 Op. cit., p. 101, columns 1-2. 

76 On this subject cf. also Goldziher, “Muhammedanisches Recht in Theorie und 
Wirklichkeit,” Zeitschrift Jtir vergldchende Rechtswissenschqft 8 (1889), pp. 406-423, quoted 
from id., Gesammeltt Schriften (Hildesheim, 1967-1973), vol. 2, pp. 353-370, esp. pp. 
356 ff., 360. 

77 Id. “Fikh,” p. 102, column 2 (emphasis mine). Cf. also Goldziher, Introduction 
to Islamic Theologv and Law , trans. Andras and Ruth Hamori (Princeton, New Jersey: 
Princeton University Press, 1981), pp. 44—47. 
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half of the second/eighth century, and draws from it hypothetical 
conclusions about the first and early second/eighth century. 78 While 
Sachau and von Kremer illustrate their historicized usul theories with 
biographical reports, Goldziher is highly critical of them insofar as 
they concern the time of the Prophet and the Companions. He, like 
Snouck Hurgronje, 73 considers the evidence for the express recogni¬ 
tion of ray as a source of law in this early phase apocryphal, a pro¬ 
jection back from later times. 80 He laments the “lack of nonpartisan 
sources for the history of the earliest development of Muhammedan 
law,” the “tendentious coloring of the data—which are largely invented 
ad hoc upon which such [a history] could be constructed.” 81 
Nevertheless, he does not completely eschew this material. Goldziher 
accepts reports about legal scholars of the generation of the tabfun 
and their opinions, such as Mujahid, SaTd ibn al-Musayyab, ‘Ata’ 
ibn abf Rabah, Hammad ibn abi Sulayman or Ibn Shihab al-Zuhn, 
who were active in the last quarter of the first/seventh century and 
m the first quarter of the second/eighth, 82 or about the earlier sys¬ 
tematizes of the second/eighth century such as Abu Hanifa, al- 
AwzaT, al-Thawn, or Malik, 83 as long as they do not strike him as 
excessively anecdotal, polemical or anachronistic. For this purpose, 
he uses a multitude of works of various literary genres—not only 
biographical and historical—, but preferred Ibn Sa c d’s Tabaqat after 
this work became available in print. 84 

Goldziher’s critical treatment of biographical-historical traditions 
makes his statements about the beginnings of the development of 
law seem more speculative and less precise (han the earlier por¬ 
trayals. Because of his evaluation of the sources, he can produce 
almost nothing about the first/seventh century and little that is definite 


78 Cf. Goldziher, Dw Zahiriten, Chaps. I. and II. 

so or HurgTOnje ’ “Foundations,” pp. 285 f. and note 4. 
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so" 3 82* Goldziherj m Z&hinten, pp . 13-16. Id., Muslim Studies, vol. 2, pp. 32, 67, 

Kilab al-Labaqal al-tuibir, cd. E. Sachau et al. (Leiden 1905 -19171 The nret 
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about the Erst half of the second. Thus it is understandable that he 
has the development of jurisprudence truly begin only m the ^second/ 
eighth century and attributes the decisive impetus to the Abbasid 
dynasty, because it is only in this period that for him the first sys¬ 
tematic codification” of fiqh is demonstrable in the form of preserved 
works or bibliographically and biographically certain information . 85 
Let us leave aside the question of whether this conclusion of causal¬ 
ity from a chronological coincidence, on the basis of the sources he 
considered usable, is tenable. What is more problematic is that infer¬ 
ences of this kind become the standard of source criticism. That is, 
whether Goldziher accepts a historico-biographical tradition as trust¬ 
worthy depends less on aspects of the history of transmission, form, 
or genre than on the compatibility of their content with his theories 
of development. These, however, are primarily derived from infer¬ 
ences from the development as displayed in fortuitously preserved 
later legal and Hadith works, i.e., on die basis of data which, although 
secure, are incomplete. Because this procedure started a trend, let 
us demonstrate its implications by an example from Goldziher. his 
ideas about the beginnings of the legal and Hadith literature. 

In his Muhammedanische Sludien he opposes the view that the collec¬ 
tion of hadiths was the point of departure of juridical literature, and 
that the law books only developed from the theoretical and practi¬ 
cal assimilation of these sources. “The facts of literary history show 
us precisely the opposite line of development for this literature. The 
true literature of jurisprudence, which represents the result of syn¬ 
thetic thought, precedes Hadith literature in terms of chronology.” 8 ' 
This is demonstrated not only by the existence of the works of Abu 
Hanlfa, Abu Yusuf, al-Shaybanl and al-ShafiT, but by the many 
early works on individual areas of law which are listed in the Fihrist 
of Ibn al-Nadfm (written 377/987-8) but are lost today. This state¬ 
ment is surprising, because it basically contradicts his own ideas about 
the early textuality of a portion oi Hadith transmission . 80 He harmo- 

85 Cf. Goldziher, “Fikhp. 102, col. 2. He did not venture to make a decisive 
judgment on the Zaydite Majmu‘ d-fiqh of Zayd ibn ‘Alt (d. 122/740), ed. E. G 
(Milano, 1919). Additionally, cf. Goldziher’s comments on Malik s Muwatta in Muslim. 
Studies, vol. 2, pp. 213-226. 

86 See below, pp. 18-27. 

87 Goldziher, Muslim Studies , vol. 2, p. 208. 

83 Cf. op cit., pp. 9 f, 38, 194-196. Goldziher does not consider all statements 
about early books credible, but he definitely assumes the existence of written records 
as early as the first century. 
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nizes the existence of older suhuf and kutub of Hadith with his the¬ 
ory by supposing that these should not be imagined as books in the 
literary sense, but as “ scripta collections of individual sayings intended 
for private use . 89 In addition to reports about early notebooks and 
books, Goldziher is faced with reports about initial efforts to collect 
Hadith material. Since, firstly, the pious Umayyad caliph ‘Umar ibn 
c Abd al-‘AzIz appears as their instigator, secondly, some contradic¬ 
tions are noticeable in the traditions about them, and, finally, the 
oldest appear only in al-Shaybam’s version of the Muwatta ’ and not 
in die other recensions, Goldziher considers these reports apocryphal . 90 
However, his arguments are anything but compelling—the last one 
is very weak in view of the many different recensions of the Muwatta 5 
to which Goldziher himself refers in other places . 91 

After Goldziher has ruled out the existence of collections of Hadith 
in the Umayyad period, he investigates corresponding indications 
about the early ‘Abbasid epoch. According to a statement of Ahmad 
ibn Hanbal (d. 241/855—6) found in later biographical works, for 
instance al-Nawawi’s Tahdhlb , Ibn Jurayj (d. 150/767) in the Hijaz 
and Sa'Id ibn abi ‘Aruba in Iraq were the first to compose books 
organized into chapters ( awwal man sannqfa l-kutub). 92 Contrary to the 
view of the Muslim “historians of literature ” 93 Goldziher is of the 
opinion that these were not collections of Hadith but books oft Jiqh, 
“first attempts at codices organized according to the chapters of the 
law, not without utilization of the appropriate transmitted material 
from the sunna. ,m He considers the information itself trustworthy; he 
disputes only the “literary-historical fact derived from it.” He argues 
this mainly on the basis of the statements of Ibn al-Nadlm’s Films 1, 
which characterizes Ibn Jurayj’s book as a sunan work, exhibiting the 
division into chapters which was later customary in books of Jiqh — 


Op. cit., p. 196. Cf. his similar remarks on early Jiqh books in “Fikh,” p. 102, 
col. 2. 

90 Goldziher, Muslim Studies, pp. 210-211. 

91 Op. cit., pp. 220-226. 

92 Op. cit., p. 211. 

9 ( Ibid. It is still held by some people today; cf. Sezgin, Gcschkhte des arabischen 
Schrifttums, vol. 1, p. 58. 

” Goldziher, op. cit., p. 212. Sachau was not at all certain how he should class 
these books, but believed that they consisted largely of traditions (cf. “Zur aliesten 
Geschichte,” pp. 722 fi); Sprenger, on the other hand, characterizes Ibn Jurayj’s 
book as “pandects” (cf. “Eine Skizze,” p. 12.—The death date of Ibn Jurayj given 
here as being 707 should be corrected to 767). 
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a conclusion which is not convincing, since the great Hadlth collec¬ 
tions of the musannaf type from the third/ninth century also have 
such chapter divisions and are sometimes also characterized as sunan 
works. The argument that legal compendia better corresponded to 
the practical needs of the 'Abbasid regime than “comprehensive 
works of Hadlth ” docs not hold either, because connections between 
the Meccan Ibn Jurayj and the ‘Abbasids in Iraq are unknown and 
rather unlikely, and his work probably originated at a time when 
the Abbasids had only just come to power. 93 Until today, the sunan- 
book of Ibn Jurayj has been considered lost. In this study I will show 
that this is not the case, at least that Goldziher’s statement “not a 
line,” “no citations preserved” 96 is no longer accurate, and that his 
idea that it is a compendium of fiqh and not a collection of Hadlth 
is not confirmed by the portion which survives. It is neither the one 
nor the other, if one understands Hadlth exclusively as traditions from 
the Prophet. It is, however, to be categorized more as a work of 
Tradition in the broader sense than as a legal codex. It is better to 
drop this distinction altogether as inadequate. It is artificial, and only 
serves Goldziher to prove that there were collections of Hadlth which 
could be regarded as Hadlth literature only from the third/ninth cen¬ 
tury on. Goldziher also pursues this goal in his portrayal of Malik’s 
Muwatta? as “a corpus juris, and not a corpus traditwmm ^ 1 —an unpro¬ 
ductive distinction, because it is both—which only serves to bring 
the work into harmony with the starting thesis, that in the devel¬ 
opment of legal literature “plain fiqh” stands at the beginning, and 
the Hadlth collections organized according to legal aspects stand at 
the end. 98 

Goldziher’s treatment of biographical and historical reports is cer¬ 
tainly more critical than that of Sachau, von Kremer and Sprenger, 
but by too quickly dismissing those reports which do not fit into his 
preconstructed theories as inauthentic or fabricated he leaves him¬ 
self open to criticism. 

In the twenties of this century, Gotthelf Bergstrasser made two 
contributions to the question of the beginnings of Islamic legal his¬ 
tory. In liis reflections on the “beginnings and character of juridical 

95 On this see below, pp. 274 f. 

96 Goldziher, Muslim Studies, p. 213. 

97 Op. cit, pp. 213-220, esp. 213. 

98 Op. cit, pp. 219, 232. 
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thought in Islam,” which are characterized as “provisional,” he takes 
a methodological path which before him had been used only in rudi¬ 
mentary form: 99 to draw from the oldest preserved legal works, espe¬ 
cially Malik’s Muwatta 3 , conclusions about the development which 
proceeded them. Bergstrasser sees in Malik’s Muwatta 3 “the most 
important source for the history of old Medinan, and thus also of 
primitive Islamic law,” in addition to “reports about old Medinan 
decisions and teachings” in other sources, for example in the ikhtilaf 
works. 100 The goal of juridical thinking which is revealed in the 
Muwatta 3 is the pervasion of legal life with ethico-religious ideas. 101 
This presupposes on the one hand material to be pervaded, which 
Bergstrasser identifies as the customaiy law (surma and ijmaj of Medina, 
and on the other ethico-religious points of view. 102 Thus the achieve¬ 
ment of the earlier jurists did not consist in “elaborating the sparse 
framework of Islamic law which was created by Muhammad to sat¬ 
isfy the more multiform needs of the time after his death, in part 
by borrowing from alien forms of law,” but in “fleshing out accord¬ 
ing to a series of Islamic ethico-religious principles” “the customary 
law of Medina, which was not at all primitive, but was sufficient to 
rather high demands of social interaction and itself already contained 
many elements of non-Arabian origin, especially from Roman provin¬ 
cial law.” 103 In addition, this existing law will have been further devel¬ 
oped mainly in the practice of the administration of justice, but also 
through theoretical casuistry. 104 

Bergstrasser follows this hypothetical attempt to specify the basic 
outiines of the early development of Islamic law in his Grundziige des 

99 E.g. by Goldziher in his analysis of the Muwatta? Cf. Muslim Studies, vol. 2, 
pp. 213-220. 

100 Cf. G. Bergstrasser, “Anfange und Charakter des juristischen Denkens im 
Islam,” Der Islam 14 (1925), p. 77. The Majmu‘ al-jiqh of Zayd ibn ‘AIT published 
in 1919 by E. Griffini, which the editor characterized as the earliest work of Islamic 
law yet discovered, was rated by Bergstrasser as a later forgery which had merely 
been attributed to Zayd ibn ‘All. Cf. his discussion in: Orwntalistische Literaturzestung 
25 (1922), pp. 114-123. Similar conclusions were reached by R. Strothmann in 
“Das Problem der literarischen Personlichkeit Zaid b. ‘Alt,” Der Islam 13 (1923), 
pp. 1—52, and W. Madelung in Der Imam al-Qasim b. Ibrahim und die Glaubenslehre der 
Zaiditen (Berlin, 1965), pp. 54 f. F. Sezgin, on the other hand, votes for authentic¬ 
ity in Geschichte des arabischen Schrifttunis, vol. 1, pp. 552-556. 

101 Bergstrasser, “Anfange,” p. 79. 

m Ibid. 
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Iskmischen Rechts 105 with a rather conservative overview of its devel¬ 
opment, which reproduces without citation of sources much of what 
was already current in the nineteenth century. 

B. More Recent Research 

It was a quarter of a century 106 before another attempt to solve “the 
secret of the development and the origins of fiqh” wl was published: 
Joseph Schacht’s The Origins of Muhammadan Jurisprudence.™ Schacht, 
a student of Bergstrasser and Snouck Hurgronje, followed up the 
methodological approach which his teacher Bergstrasser had intro¬ 
duced in his essay entitled “Anfange und Charakter des juristischen 
Denkens im Islam.” However, he takes as his point of departure not 
the Muwattc? of Malik ibn Anas (d. 179/795-6), which originated 
around the middle of the second/eighth century and is considered 
the oldest preserved legal work, but the tractates of al-Shafi% which 
originated towards the end of the second/eighth century to the begin¬ 
ning of the third/ninth, and in which he critically analyzes die the¬ 
ory’ and practice of the jurisprudence of his time (i.e., in the second 
half of the second/eighth century) and attempts to place Islamic fiqh 
on methodologically firm foundations. 109 Mainly from the indications 
that this source material provides about the “ancient schools of law” 
i.e., the trends of legal scholarship which were prevalent in die Hijaz, 


105 G. Bergstrasser’s Grundziige des Iskmischen Rechts, revised and edited by J. Schacht 
(Berlin/Leipzig, 1935), pp. 8-19. The first chapter, “Uberblick fiber die islamische 
Rechts geschichte,” dates from about the year 1925 (cf. the preface, p. VII). 

106 The subject was touched upon in the intervening period. Cf. for instance, 
G. A. Nallino, “Diritto musulmano,” Nuovo Digesto Italiano 4 (1938), pp. 1109-1116, 
reproduced in id., Raccolta di scriti editi e inediti, vol. 4 (Rome 1942), pp. 1—16, esp. 
pp. 6-9 or R. Hartmann, Die Religion des Islam (Berlin, 1944), pp. 51 f.; but new 
aspects did not come to light. Muslim research on legal history in the first half of 
the 20th century and the influence exercised on it by western scholarship is a sep¬ 
arate topic which requires separate treatment. Stimuli from it scarcely reached non- 
Muslim scholarship. 

107 “Le mystere de la formation et des origines du fiqh,” the tide of an essay by 
G.-H. Bousquet, appearing in 1947, which comes to the conclusion that the ori¬ 
gins of Islamic jurisprudence remain a mystery (in: Revue Algmenne, Tmisimtu et 
Marocaine de Legislation et de Jurisprudence 1947, pp. 66-81, esp. pp. 80-81). 

108 Oxford, 1950. 

'« At the same time—independently of Schacht—die research of Robert Brunschvig 
was moving in a similar direction in his essay “Polemiques medievales autour du 
rite de Malik,” al-Andalus 15 (1950), pp. 377-435. 


Iraq and Syria in the second half of the second/eighth century— 
and from the older sources which have been preserved from this 
period, such as the two recensions of Malik’s Muwattd and the Athar 
of Abu Yusuf (d. 182/798—9) and al-Shaybam (d. 189/805), Schacht 
reconstructs “the development of legal theory.” That is, he pursues 
the question of which sources of law the “ancient schools of law” 
take as a basis and to what extent, and compares al-Shafi'I’s con¬ 
ception of the subject. Schacht extrapolates the lines of development 
thus produced back approximately to the beginning of the second/ 
eighth century, partially on the basis of indications which he draws 
from sources of the first half of the second/eighth century' like the 
Risdla.fi l-sahaba of Ibn al-Muqaffa c (d. ca. 140/757—8) 110 or from still 
older texts like the dogmatic tractate of al-Hasan al-Basn (d. 110/728-9) 
written at the request of the Umayyad caliph ‘Abd al-Malik, 111 less 
frequently from later historical and biographical works, and some¬ 
times speculatively. The most important results of this part of Schacht’s 
investigation have to do with the juridical relevance of the different 
kinds of Tradition and the conception of the sunna in the “ancient 
schools of law” of the second half of the second/eighth century. 
Their adherents did not yet recognize the absolute priority of Prophetic 
hadlths which al-ShafiT demands, but argued mainly with traditions 
of Companions and Successors. 112 Thus it sometimes happened that 
they neglected or interpreted away traditions of the Prophet in favor 
of systematic conclusions or traditions of the Companions." 3 Even 
a more or less clearly manifested resistence against hadlths of the 
Prophet can be demonstrated. 114 

From these facts Schacht draws historical conclusions which are 
methodologically problematic. I'or instance, he establishes that among 
the Iraqis traditions of the Companions predominate in terms of 
quantity, and that these are regarded as equal in value to hadlths of 
the Prophet. From this he concludes that reference to the genera¬ 
tion of the Companions is die older procedure. 115 He further observes 
that for the Iraqi’s the traditions of the Successors are at the same 


110 Cf. Schacht. Origins, pp. 58 f, 95, 102 f. 

111 Cf. op. cit., pp. 74, 141. 

112 Op. cit., p. 20. 

413 Op. cit., p. 21. 

114 Op. cit., pp. 40 ff. 

115 Cf. op. cit., pp. 29-30. 
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level as the traditions of the Companions, and are even cited more 
frequently. From this he concludes that reference to the Successors 
preceded reference to the Companions. 116 Thus he succeeds in con¬ 
structing a schema of development in which reference back to the 
Successors is the earliest, and that to the Prophet the latest, stage. 
The conclusion that the lesser quantity of the textual attestations is 
an indicator of the lesser age of their use or of the texts themselves 
appears, in view of the fact that—as Schacht expressly emphasizes— 
they were considered of equal value, not to be plausible. The oppo¬ 
site could just as well be true. Quantity and age do not necessarily 
coincide. 

Schacht notices a defensive posture of the ancient schools toward 
traditions of the Prophet, and sees in it “the natural reaction of the 
early specialists on law against the introduction of a new element.” 
From this he concludes that “the traditions from the Prophet do not 
form, together with the Koran, the original basis of Muhammadan 
law, but an innovation begun at a time when some of its founda¬ 
tions already existed.” 117 This conclusion contradicts his own state¬ 
ments that the opposition of the ancient schools was not directed at 
the traditions of the Prophet as such, but at those which were newly 
appearing, at the recent growth of Hadith , which threatened to destroy 
the “living tradition” of the schools. 118 Their reaction is understandable 
only if at the same time the demand was raised that the traditions 
of tire Prophet must have superior authority. It is not reference to 
traditions of the Prophet which is the innovation, but their demand 
for recognition. The enmity toward newly appearing hadlths which 
were not compatible with tire existing doctrines says nothing about 
the role which hadlths per se played in the schools of law. Schacht 
is surely right when he writes, “It is not the case, as has often been 
supposed a prion, that it was the most natural thing, from the first 
generation after the Prophet onwards, to refer to his real or alleged 
rulings in all doubtful cases.” 119 Probably no one—even in the ranks 
of the Muslim scholars—has ever seriously supported such a univer¬ 
sal statement. But neither the observation that hadlths of the Prophet 
as such only achieved primacy as a source of law rather late, nor 

116 Cf. op. cit., pp. 32-33. 

117 Op. cit., p. 40. 

118 Op. cit., p. 60. 

1,9 Op. cit, p. 57. 
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the fact that in the second/eighth and third/ninth centuries the num¬ 
ber of the Prophetic traditions greatly swelled, justify the conclusion 
that no hadlths of the Prophet were significant in the beginnings of 
Islamic jurisprudence. Through such exaggerated conclusions, cor¬ 
rect observations become errors. 

Schacht’s theory produced in this way can be summarized as fol¬ 
lows: The “living tradition” of the ancient schools, which was orig¬ 
inally anonymous and has been secondarily and arbitrarily assigned 
to certain personalities of the generation of the Successors, 120 was 
largely based on individual thought (ray); this ‘living tradition” was 
put under the aegis of Companions only in a second stage; and this 
entire system was finally disturbed and influenced by traditions of 
the Prophet which were brought into circulation by “traditionists” 
in the middle of the second/eighth century. 121 Schacht attempts to 
refine his theory by an investigation of the growth of traditions. One 
goal of this enterprise was supposed to be the development and test¬ 
ing of a method making it possible to reconstruct the development 
of legal doctrine in the pre-literary phase, for which the traditions 
are the sole source. 122 Methodologically, Schacht proceeds by attempt¬ 
ing to determine when, and attributed to which authorities, specific 
texts or opinions first appear in the legal works and the Tradition 
collections of the second half of the second/eighth century and the 
third/ninth century. Starting from the assumption that legal tradi¬ 
tions were adduced as arguments as soon as they came into circu¬ 
lation, he concludes that traditions, as long as they produced no 
precipitate which was literary or datable through the isnad, were 
unknown, i.e., did not exist. 123 This is a conclusio e silentio. Schacht is 
aware of the general problems surrounding such a conclusion, but 
in this case considers it safe. 

As the result of this investigation it emerges that all three kinds 
of traditions, those of the Prophet, the Companions, and the Successors, 
exhibit a process of growth between 150/767 and 250/864, which 
in the case of the Prophetic hadlths was particularly strong in the 

Cf. op. cit., pp. 84 fT., 113 f. This, too, is not a necessary deduction from 
tlie sources used. I he concept of die “living tradition” is a construct of Schacht’s 
which pretends a greater doctrinal homogeneity of the “ancient schools” than is 
demonstrable, at least for the first half of the second/eighth century. 

121 Cf. op. cit., p. 138. 

122 Ibid. 

123 Op. cit., pp. 140 f. 
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fifty years between al-ShafiT and the classical collections, which 
Schacht attributes to the joint influence of al-Shafi c T and the tradi- 
tionists. 124 Since he postulates the same growth process for the pre- 
literary period as well, 123 he comes to the conclusion that the legally 
relevant traditions of the Prophet and the generation of the sahaba 
are to be regarded as generally Active, and the traditions of the 
tdbfun as largely inauthentic. 126 Although the growth of Tradition in, 
this period is indisputable, in view of tire many uncertainties which 
adhere to the e silmtio procedure this conclusion too, in its general¬ 
ity, must be provided with several question marks. Among the inter¬ 
fering factors which Schacht does not take sufficiently into account 
are the following: 1. Not all dre texts that Schacht compares are 
elements of a legal discussion which would necessarily demand the 
naming of all usable traditions. 2. A number of compilations are 
only textual selections. 3. The volume of the surviving sources is 
only a fraction of the originally existing stock. 4. Given the relatively 
prolonged regionally separated development of jurisprudence and 
Tradition, which—as Schacht himself assumes and this work will 
show—still prevailed in the first half of the second/eighth century, 
the lack of a text in a regional source says little as long as we have 
no contemporary sources from the other centers. 127 

Another central element of Schacht’s argumentation has to do 
with the meaningfulness of the chains of transmitters with w'hich 
legal traditions are generally provided. Schacht claims that there are 
no grounds to assume that the regular practice of using isnads is ear¬ 
lier than the beginning of the second/eighth century. 128 However, 
this is not meant as cautiously as it is formulated, because he adds 
that ffie idea that the origin of the isnad is in the last quarter of the 
first/seventh century is untenable. It is not clear upon what this 
absolute certainty is based. The regular practice of the use of isnads 
at the beginning of the second/eighth century does not preclude an 
origin at the end of the first/seventh century. On the contrary! Both 

124 Op. cit., pp. 140, 150, 151. 

525 Op. cit., p. 149. 

126 Op. cit, pp. 149, 150, 151, 176. 

127 It is true that Schacht assumes a “common ancient doctrine” and an influence 
by Iraq on the Hijaz, but he nevertheless presumes separate developments in the 
individual centers. Cf. op. cit., pp. 214-223 and passim. Cf., however, also the crit¬ 
icisms of Fuck and Azami; see below, pp. 28 f., 39 f. 

128 Cf. op. cit, p. 37. Emphasis mine. 
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pieces of evidence Schacht adduces tend to speak in favor of an ori¬ 
gin in the first/seventh century. Only his prejudice that there were 
not yet any isnads in the first/seventh century induces him to inter¬ 
pret them otherwise. 

According to a statement of Ibn Sirin which he cites, the use of 
isnads began as a result of “the fitna .” 129 Because an isnad in the 
first/seventh century is unthinkable for Schacht, he interprets “the 
fitna ” as the murder of al-Walid ibn Yazld in the year 126/744, 
along with the subsequent events which led to the fall of the Umayyads. 
Since this conflicts with the fact that Ibn Sirin died already in 
110/728-9, he declares the attribution to Ibn Sirin to be fabri¬ 
cated. 130 He thus assumes that the tradition originally had another 
author and that someone was later interested in transferring the ori¬ 
gin of the isnad into an earlier time, not the end of the Umayyad 
period, and for this reason fathered it on Ibn Sirin. He does not 
even consider as a conceivable possibility that this observation could 
really come from Ibn Sirin and that “fitna” perhaps means an episode 
other than the murder of al-Walid, for example one of the great 
fitnas of the first/seventh century, which would actually be the more 
natural interpretation. 131 Even if the tradition were forged, the forger 
would have expressed by the reference to Ibn Sirin that he meant 
a fitna of the first/seventh century. The claim that only the name 
Ibn Sirin is fabricated is arbitrary; it would only be defensible if 
other clear indications spoke for the development of the isnad toward 
the end of the Umayyad period. Schacht’s other piece of evidence, 
however, does not do this either: the tradition that Sa c Td ibnjubayr 
(d. 95/713-4) rebuked a listener who asked him for an isnad for a 
tradition. 1712 It implies only that at the end of the first/seventh cen¬ 
tury there were people who demanded isnads —consequently, there 
must also have been people who customarily named isnads —, but 
that Sahd ibn Jubayr, for unspecified reasons, (once?) refused this. 


1 Iris note is found in Hadith collections of the third/ninth century. Cf. Schacht 
op. cit., p. 36. 

J 50 Op. cit., pp. 36 f. 

131 Of. J. Robson, “The hi ad in Muslim Tradition,” Transactions of the Glasgow 
University Oriental Society 15 (1953-54), pp. 21 f. M. M. Az[a]mi, Studies in Early Hadith 
Literature (2nd ed., Beirut, 1978), p. 216 f. G. H. A. Juynboll, “The Dale of die 
, r ^} Ambica 20 (1973), pp. 142-59. |. van Ess, “Das Kztab al-irga* des Hasan 
b ' A* u hammad b. al-Hanafiyya,” Arabica 21 (1974), pp. 23, 27 f. 

Cf. Schacht, Origins , p! 37, note 1. 
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It cannot be interpreted to mean that no isnads existed in the first/sev¬ 
enth century or that the custom was not generally prevalent. The 
examples show that Schacht’s conclusions must be approached with 
caution, because they have a tendency toward exclusivity which results 
from preformed opinions. 

Schacht considers the isnads of traditions highly arbitrary constructs 
which are often very carelessly cobbled together. The transmitters, 
according to him, were sometimes chosen at random. He derives 
this assumption from the observation that alternative names appear 
in otherwise identical isnads of identical or similar texts, “where other 
considerations exclude the possibility of the transmission of a genuine 
old doctrine through several persons.” 133 What the “other considera¬ 
tions” are specifically, one does not learn, although it would actually 
be important to know why, for instance, two students of the same 
teacher or two different members of the same family should not be 
in a position to pass on traditions about them almost identically. 

The isnads were—according to Schacht—initially rudimentary, were 
gradually improved, and achieved their complete and unbroken form 
only in the classical collections of the third/ninth century. This back¬ 
ward growth of the isnads is a process related to the projection of 
teachings back to earlier and thus higher authorities. Thus the gen¬ 
eral rule applies: The most complete isnads are the latest. 134 This 
leads to the conclusion: As a result of the artificial growth of the 
isnads and of the ballooning of the number of traditions in the pre¬ 
literary and literary periods, neither the legally relevant traditions 
from the Prophet nor those of the sahaba are to be considered authen¬ 
tic. The latter are dius also not responsible for the extensive forg¬ 
ing of hadiths. 135 Here, too, the problem presents itself whether correct 
observations cannot become false through generalization. Can one— 
or should one, for methodological reasons—rule out the possibility 
that there were complete isnads from the beginning? In Schacht’s 
earliest sources incomplete and unbroken isnads are found side by 
side. The fact that holes were later filled and invented texts were 
supplied with complete chains of transmission does not permit the 
conclusion that all isnads were originally discontinuous, and in con¬ 
sequence all complete chains of transmission are forged. 

193 Cf. op. cit., p. 163. 

134 Op. cit., pp. 163-165. 

135 Op. cit., pp. 169, 170. 
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Although Schacht considers the chains of transmission to be wholly 
or partially fabricated, he uses the isnads to establish from what time 
a tradition came into circulation. In tins context he refers to the 
curious phenomenon that numerous traditions which are preserved 
with several different isnads have one or several common transmit¬ 
ters Schacht calls them “common links.” The earliest common link 
in the isnads of a tradition marks—according to Schacht—the point 
in time at which, at the earliest, a text was was brought into cir¬ 
culation, whether by the common link transmitter himself or by 
anonymous persons who used his name. 136 Since the early common 
links belong predominantly to the first half of the second/eighth cen¬ 
tury, Schacht concludes that the origin of the greater part of the 
legal traditions present at the beginning of the literary period (ca. 
150/767) is to be placed in this period. 137 That this supplies a sure 
criterion for dating, as Schacht believes, is to be doubted. 138 Firstly, 
it is inoperative—according to his own theory about tire develop¬ 
ment of the traditions of the Prophet—in the case of all texts which 
are attested only in the classical collections and not earlier, since 
these texts and their chains of transmitters were fabricated only in 
the third/ninth century. This consequence was later taken into con¬ 
sideration too little. Secondly: The fact that there can be several 
common links at different stages of the process of transmission and 
that numerous common links are known as collectors or compilers 
of works which, among other things, contained traditional material— 
for example al-Zuhri, Ibn Jurayj, Ibn ‘Uyayna 139 —at least permits 
the additional possibility of explaining the common link phenome¬ 
non as a result of the activities of these people as collectors and the 
spread of their compilations by systematic teaching. That is, their 
material would generally be earlier and might come from the sources 
named. This does not preclude the possibility that they also occa¬ 
sionally produced forgeries or were taken in by them. 

As the most important result of his investigation of the develop¬ 
ment of legal theory and legal traditions Schacht emphasizes that 


* Op. cit., pp. 171-175. The Prophet or a sahdbi are—according to Schacht— 
a ,P ca4e fi a common link and are excluded from consideration for dating; 

| s ' Op. cit, pp. 163, 176. 

8 Cf. M. Cook, Early Muslim Dogma. A Source Critical Study (Cambridge, 1981), 
pp. 107 

‘" 9 Cf. op. cit., pp. 174 f. 
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the beginnings of Islamic jurisprudence lie essentially in the waning 
Umayyad period, i.e. in the first three decades of the second/eighth 
century. The point of departure is represented not by the Qur’an 
and tire surma of the Prophet, but by the legal practice of this time, 
which cannot be regarded as specifically Islamic and which was 
Islamicised by the “religious specialists.” 140 As a consequence, Schacht 
cannot identify himself with the conventional picture of the devel¬ 
opment of the Islamic schools of law in the pre-literary phase which 
is drawn by the Arabic sources—especially in legal theory and biog¬ 
raphy-—since the third/ninth century and was to a great extent 
adopted by western scholarship. Eschewing these sources, he devel¬ 
ops a counter-outline based purely on the basis of the early legal 
works and collections of traditions which were at his disposal. The 
guiding methodological principle is die idea that all statements about 
the pre-literary period which are not verifiable are subject to the 
suspicion of having been forged or falsely attributed to someone. 
Verification can be attempted by the methods developed by him, 
such as consideration of the stages of growth of traditions, the com¬ 
mon link, and so forth. 

Schacht’s picture of the development of Islamic jurisprudence in 
the pre-literary' period looks like this: 

1. The Iraqis: The teachings attributed to dieir early autiiorities 
who lived in the first/seventh century', such as ‘Abd Allah ibn Mas c ud 
and his companions, Shurayh, al-Hasan al-Basrl, al-ShaTi and Ibrahim 
al-NakhaT, are generally not authentic. 141 The first who can be con¬ 
sidered to be fully historical is Hammad ibn abi Sulayman (d. 120/ 
708), the teacher of Abu Han if a (d. 150/767). With the latter, the 
Kufan school of law enters the literary phase. 142 His contemporary 
al-Thawri (d. 161/777 8) is an independent representative of the 
ancient school of Kula whose view's are only fragmentarily preserved. 143 

2. Medinans: The so-called seven legal scholars of Medina, who 
died around 100/718-9 (± 10) are not a group which w r as established 
early. The names vary. The information about their teachings is 


U€ Op. tit, pp. 190-193. These views were already held by Bergsirasser and 
Goldziher (see above, pp. 12, 17), many of whose ideas in Hadith criticism Schacht 
adopted. 

141 Op. tit., pp. 229-236. 

143 Op. tit., pp. 237-239. 

145 Op. tit., p. 242. 
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largely inauthentic. The “living tradition” of Medina is originally 
anonymous. 144 Only starting with al-Zuhri (d. 124/742) can authen¬ 
tic Medinese doctrines be established with some certainty. Of Malik’s 
traditions from al-Zuhri, however, at best only his answers to ques¬ 
tions and the “heard” traditions can be considered authentic. Thus, 
in many traditions he was introduced into the isnad ex post facto. 1 * 5 
The same is true ofRabfa ibn abi c Abd al-Rahman (d. 136/753-4) 
and Yahya ibn Safid al-Ansari (d. 143/760-1). Schacht regards the 
latter as a forger. All three were teachers of Malik (d. 179/795-6), 
with whom the Medinan school entered its literary period. 146 

In both centers there was an oppositional minority with a strong 
inclination lor the material of the traditionists, who were trying to 
change the prevailing teachings with traditions of the Prophet and 
the Companions. 14 ' T he intellectual center which Islamic jurisprudence 
took as its point of departure, and which played the role of a kind 
of intellectual pioneer, was not Medina—as is usually assumed—, 
but Iraq. 148 The Qur’an was not generally the first and pre-eminent 
basis of early legal theory, but was in many cases adduced as evi¬ 
dence only secondarily. 149 Schacht’s ideas about the origins and the 
development of Islamic jurisprudence are diametrically opposed to 
die Muslim view, which in its fundaments-—with the exception of 
Goldziher had also been adopted by the older research in Islamic 
studies. 

Schacht finishes his study with the words, “I trust diat the sketch 
by which I have tried to replace it [the conventional picture of the 
development of Muhammadan jurisprudence] conies nearer to real¬ 
ity. Beyond the detailed evidence on which tdiis book is based, the 
coherence ol the picture which emerges ought to confirm its essen¬ 
tial outlines.” 150 In view of the problematic premises and methods 
on which his portrayal is based, tliis will have to be provided with 
a question mark. 

4 he immediate echo of Schacht’s book was predominandy posi¬ 
tive to enthusiastic. H. Ritter: “[...] This thorough methodical and 

44 Op. tit., pp. 243-246. 

145 Op. tit., p. 246. 

144 Op. tit., pp. 247-248. 

147 Op. tit., pp. 240 ffi, 248 f! 

118 Op. tit., pp. 222 f. 

1,9 Op. tit., pp. 324-327. 

150 Op. tit., p. 329. 
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highly original book, has advanced considerably our knowledge of 
the early development of one of the most important branches of the 
history of Islamic thought and has established a methodical base for 
investigations of this kind.’ 5155 H. A. R. Gibb: “[. ..] What emerges 
is no theoretical reconstruction; on the contrary, the pattern of events 
is so consonant with the general development of the early Islamic 
society and so adequately documented that it will become the foun¬ 
dation of all future study of Islamic civilization and law, at least in 
the West.” “[. . .] His main structure is not likely to be impugned 
on any but a priori grounds.” 132 

Similar unreserved endorsement was expressed by, for instance, 
the Hadith specialist J. Robson, 133 the Qur’an experts A. Jeffery 154 
and R. Paret, 155 the kalam and stra authority W, Montgomery Watt, 136 
the expert on pre-Islamic Arabia G. Ryckmans, 15 ' and J. N. D. 
Anderson, 158 an authority on Islamic law and the legal systems of 
the modem Islamic countries. 

The hymns of praise of this select chorus of fellow specialists were 
jarred by only a few voices like those of A. Guillaume 159 and J. W. 
Flick. 160 That these should be precisely two experts on Ibn Ishaq is 
no coincidence, because their principle objections rest upon the 
demonstration that several of Schacht’s conclusions cannot be rec¬ 
onciled with evidence in Ibn Ishaq’s Sira, which is earlier than the 
legal sources used by Schacht. Fuck dealt most thoroughly with 
Schacht’s Origins and presented his criticism unvarnished. Several of 
his remarks and assessments are worth quoting. Fuck observes that 
Schacht constructs from his analysis of the development of mill under 
al-ShafiT and his predecessors and of their method of construction 
of juridical concepts and argumentation a developmental profession 161 


151 Oriens 4 (1951), p. 312. 

152 Journal of Comparative Legislation and International Law , 1951, p. 114. 

153 Muslim World 42 (1952), pp. 61-63- 

154 Middle East Journal 5 (1951), pp. 392-394. 

155 Cf. “Die Liicke in der Uberiieferung liber den Urislam,” in: Westdstlkhe Abhcmd- 
lungen Rudolf Tschudi zum 70. Geburtstag, ed. by F. Meier (Wiesbaden, 1954), pp. 147— 
153. 

156 Journal of the Royal Asiatic Society, 1952, p. 91. 

137 Le Museon 65 (1952), pp. 314 f. 

153 Die Welt des Islams , 2 (1953), p. 136. 

155 Bulletin of the School for Oriental and African Studies 16 (1954), pp. 176 f. 

160 Bibliotheca Orimtalis 10 (1953), pp. 196-199. A French translation byj. Cantineau 
appeared in: Hesperis 45 (1958), pp. 333-338. 

161 Emphasis mine. 
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“which leads from primitive forms of law, rough analogical conclu¬ 
sions and simple maxims through abstract principles of law to ever 
more complicated concepts, until it finds its crowning conclusion at 
the end of the second/eighth century in al-Shaffi’s system. Schacht 
equates the stages of this developmental progression with the his¬ 
torical course of Islamic jurisprudence in the second/eighth century 
and thus produces a standard for the chronological placement of the 
legal principles, decisions, and doctrines transmitted in the sources, 
while he declares inauthentic the reports which will not fit into thi s 
schema.” 162 Schacht’s dating of traditions with the help of the e silentio 
procedure is not compelling and in a number of cases is refutable 
through material in Ibn Ishaq’s Sira} 6Z The same is true of his thesis 
of the late development of the isnad, 164 In the evaluation of chains 
of transmission his hypotheses about the development of juridical 
thought lead him to false interpretations or the unjustified rejection 
of statements about sources. Fuck demonstrates this on the example 
of Schacht’s statements about “the golden chain” Malik—Naff—Ibn 
‘Umar, and he conies to the conclusion: “If the traditions of Naff 
thus show an advanced stage of juridical thinking, they prove only 
that Islamic jurisprudence is older than Schacht wishes to admit.” 165 
Fuck puts Schacht’s theory on a level with Lammens’ theses about 
the stra: “It, too, rests on the inadmissable generalization of indi¬ 
vidual observations and fails [. . .] because of its incompatibility with 
die sources.” 166 

Schacht subsequently composed several outlines of legal history, 
all of which were based—for the early period—on his book The 
Origins of Muhammadan Jurisprudence} 61 A further development or sub¬ 
stantial reiision of the theses put forward there is not observable in 


162 Op. cit., p. 197, col. 1. 

163 Op. cit., p. 197, coi. 2; 198, col. 1. 

1111 Op. cit., p. 198, col. 2. 

165 Op. cit., p. 198, col. 1. 

163 Op. cit., p. 199, col. 1. 

“Le droit musulman: solution de quelques problenies relatifs a ses origines,” 
Revue Algerienne, Tunisienne et Marocaine de Legislation et de Jurisprudence, 1952, pp. 1-13. 
Esquisse d’une histoire du droit musulman (Paris, 1953). “Pre-Islamic Background and 
Early Development of Jurisprudence” and “The Schools of Law and Later Develop¬ 
ments of Jurisprudence” in: M. Khadduri/H. J. I.iebesny (eds.), Law in the Middle 
East, vol. 1: Origin and Development of Islamic Law (Washington, 1955), pp. 28-84. An 
Introduction to Islamic Law (Oxford, 1964) (Historical Section). “Fikli” in: Encyclopaedia 
of Islam, Second Edition, vol. 2, pp. 886-891, esp. pp. 887 ff “Law and Justice,” 
in: The Cambridge Histoiy of Islam, vol. 2B, pp. 539-568. 
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them. His portrayal of the beginnings of Islamic jurisprudence became 
a standard work in non-Muslim legal and Islamic studies. The Origins — 
although a book which demands the highest degree of motivation 
and endurance from the reader—has been reprinted regularly since 
its appearance, 168 even in a paperback edition. Beyond this, as the 
author of articles on legal subjects in the second edition of The 
Encyclopaedia of Islam, im Schacht managed to ensure the greatest pos¬ 
sible diffusion for his theories. Despite the extensive acceptance with 
which Schacht’s study was received in western scholarship, in the 
case of some scholars a certain ambivalence in their evaluation is 
noticeable. H. A. R. Gibb, who in his review characterizes Schacht’s 
central conclusions as unassailable, does revise the chapters on Hadith 
and shan e a in the second edition of his book Muhammedanism 170 “in 
the light of recent studies,” 1 ' 1 but the changes do not indicate that 
he completely identifies with them, 172 at least as far as the develop¬ 
ment of Hadith and the evaluation of its historical relevance are con¬ 
cerned. 173 The same is true of J. Robson, who in an essay appearing 
shortly after Schacht’s book does still unreservedly endorse his con¬ 
clusions—“impossible to discover an authentic saying of the Prophet 
in the Tradition” 171 —, but only two years later distances himself 
from them and registers significant doubts about Schacht’s statements 
about the genesis of isnad and Hadith'. “There seems to be some gen¬ 
uine early material.” 175 

S. G. Vesey-Fitzgerald also indicates an ambivalence toward Schacht’s 
theses on the worth of hadiths in an essay which appeared together 
with an outline of the early development of law written by Schacht. 176 


168 Four editions: 1950, 1953, 1959 and 1967. Reprints: 1975, 1979. 

169 In the first edition, among others, the articles “Sharfa” and “Usui” come 
from him. In the second edition he revised Goldziher’s contribution “Fikh.” A list 
of all of Schacht’s publications is found in Studia Islamica 31—32 (1970), pp. xv f. 

170 The first edition appeared in 1949, the second in 1953. 

171 Note to the Second Edition, p. vii. 

172 This has been pointed out by D. Forte, who gives some examples which could 
be multiplied, in: “Islamic Law: The Impact of Joseph Schacht,” Loyola of Los Angeles 
International and Comparative Law Annual 1 (1978), pp. 1—36, esp. 16-18. 

173 Cf. Mohammedanism (3rd ed., 1969), pp. 49 ff., 55 f., 58 f. 

174 Cf. “Muslim Tradition: The Question of Authenticity,” Manchester Memoirs 93 
(1951-1952), p. 102. 

173 Cf. “The Isnad in Muslim Tradition,” Transactions of the Glasgow University Oriental 
Society 15 (1953-1954), p. 25. 

176 “Nature and Sources of the Shari‘a,” in: M. Khadduri/H. J. Liebesny (eds.), 
Law in the Middle East, vol. 1: Origin and Development of Islamic Law (Washington, D.C., 
1955), pp. 85-112. 
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Vesey-Fitzgerald assumes that there was already fabrication of hadiths 
from the earliest period, the generation of the Companions, and that 
later as well much was projected back into the early period, “but 
the unreal clarity with which this process invests these traditions does 
not always preclude a foundation in fact.” 177 What he means by this 
he demonstrates on the example of the tradition of Mu'adh, which 
had already been categorized as inauthentic by Snouck Hurgronje 
and Goldziher. 178 According to him it has a genuine historical nucleus, 
which was later enlarged by additions; the fact that the Prophet del¬ 
egated a man as qadi and agreed with him on appropriate rules of 
conduct can be inferred from it, only its wording is unmistakably a 
projection into the past. “It is the formalism rather than the sub¬ 
stance of the tradition which lays it open to suspicion, and also its 
attempt to create a legal theory out of what can hardly have been 
more than administrative advice.” 179 This was an interpretation 
which despite Goldziher—was current in the first half of the twen¬ 
tieth century, 180 and winch Schacht considered himself to have just 
refuted. 181 On the other hand, he states that Schacht has given “very 
strong reasons” for the thesis that at the time of the founders of the 
Sunni schools of law the forgery of traditions was pursued on such 
a scale that no purely legal tradition of the Prophet can be consid¬ 
ered immune to suspicion. “The new evidence revealed by Schacht’s 
researches raises the strong suspicions of previous scholars to the 
level of proof.” 182 

The objections of Erwin Graf tend in a similar direction. In his 
Untersiichung zur Entwicklung dec isl/ivusclwi Jurisprudcnzf^ which appeared 
in 1959, he writes: “After die pathbreaking works of Goldziher. 
Snouck-Hurgronje and J. Schacht have definitively destroyed naive 
credulity toward the statements of Islamic tradition and thus opened 
the way for true historical consideration, there is now a danger, 


'( 7 Op. dt., p. 93. 

1,8 See above p. 13, notes 79, 80. 

179 Op. cit., p. 93. 

W Cf. D. Santillana, Mtuzioni di Diritto Musulmauo Malkhita, vol. 1 (Rome, 1926), 
p. 39. J. Flick, “Die Rolle des Traditionalismus im Islam,” Zeitschrifi der Deutscheri 
Morgenlandisc/um Gesellschqfl 93 (1939), p. 19. 
j 81 Cf. Schacht, Origins, p. 4. 
f Vesey-Fitzgerald, op. cit, p. 94. 

Thus subtitle. The main title: Jagdbeute und Schlachltier im islamischen Recht. 
(conn, 1959). 
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which already becomes discernible with the masters of this area of 
research, that source criticism may grow into a misleading scepti¬ 
cism toward the sources and an overly great confidence in one’s own 
exegetical judgment. If this method were to be carried through one- 
sidedly, our sources would desintegrate more and more into an ulti¬ 
mately uncontrollable force-field of multiple tendencies.” 184 Contrary 
to Schacht, Graf is of the opinion that the formation of Hachth in 
jurisprudence was closed, at the latest, at the time of the founders of 
the schools—i.e., Malik, al-Shaybam, al-ShafiT. The process of the 
genesis of legally relevant hadiths is more complicated than Schacht 
assumes and has a longer pre-history, which reaches back into the 
first/seventh century. It is necessary—according to Graf—to differentiate 
between the literary form and the content: “Seen from the point of 
view of literary form, all hadiths are late, revised according to the 
needs of fiqh” “This literary-historical judgment, however, does not 
yet say anything about the age of the content.” 185 However, Graf 
does not believe that the authenticity or inauthenticity of all com¬ 
ponents of a hadith —exceptions aside—can be established with cer¬ 
tainty. Thus, for the moment one must limit onself to the observation: 
“The development of the Islamic jurisprudence of the 150 years 
between the Qur’an and the first works of fiqh is reflected in the 
Hadith.” m To which individual early jurists the decisive advances in 
thi s progress are owed, cannot be said exactly. Graf does agree with 
Schacht that rationales for judgments were regarded as necessary 
only relatively late, but he thinks that the quest for authorities which 
began in this way leads through pure practice into jurisprudence 
already in the second half of Umayyad rule (ca. 80/700-130/747-8). 187 
Both—Graf and Schacht—start largely from the same sources in 
making their judgments, but Graf’s is an impression from his work, 
not a concrete proof which Schacht claims for his conclusions. 

Starting out from an approach like those of Vesey-Fitzgerald and 
Graf 188 —the distinction between literary form and content—, Noel 
Coulson attempted to evade and take the sting out of Schacht’s posi¬ 


' 84 Op. cit., pp. i f. 

181 Op. cit, p. 338. 

186 Ibid, p. 338. 

187 Cf. E. Graf, “Voin Wesen und Werden des islamischen Rechts,” Bnstan 60 
(1960), pp. 10-21, esp. p. 11. 

188 He mentions, however, neither of them. 
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tion. It is true that in A History of Islamic Law m he declares Schacht’s 
thesis about the origins of Islamic law to be “irrefutable in its broad 
essentials” 190 and adopts his schema of historical development in its 
broad outlines and m many of its details: the role of legal practise 
and the significance of the activities of the qadis as a preliminary 
stage; the genesis of a jurisprudence at the beginning of the second/ 
eighth century as a reaction and counter-movement on the part of 
“pious scholars” against prevalent practices; the development of “the 
early schools of law” with their concepts and methods which fuelled 
the process of the Islamic revision of law; and aI-Shafi c i’s decisive 
role in the victory of the idea that the sunna of the Prophet—embod¬ 
ied in the traditions from him—must have superior authority in legal 
determinations. However, he attempts to do away with the discon¬ 
tinuity arising in Schacht’s theory' of legal development between the 
activities of Muhammad and the “early legal schools” which only 
came into being a hundred years later. He assumes that the sub¬ 
stance of many traditions from the Prophet and the first caliphs— 
especially those traditions dealing with every-day legal problems that 
inevitably emerged from Qur’anic regulations—, despite their Active 
isnads and possible later recasting, have authentic nuclei and were 
preserved through originally oral transmission until they were gath¬ 
ered into the stock of traditions of the early schools of law. 191 From 
this he derives the methodological principle: “An alleged ruling of 
the Prophet should be tentatively accepted as such unless some rea¬ 
son can be adduced as to why it should be regarded as fictitious” 192 — 
a method which is diametrically opposed to Schacht’s of regarding 
all traditions as fabricated until the contrary is proven. It allows 
Coulson to extend the legal development of the second/eighth cen¬ 
tury backward, and to describe the legal situation in Muhammad’s 
lifetime not only through the Qur’an but through—what he con¬ 
jectures to be—authentic traditions of the Prophet 193 and the epoch 
of the “ Rashidun ” and the Umayyad caliphs on the basis of legal 
verdicts ascribed to them or to their governors and qadis. m Thus, 


189 Edinburgh, 1964. 

19,) Coulson, op. cit, p. 4. 
151 Op. cit, pp. 64 f. 

192 Op. cit, p. 65. 

193 Cf. op. cit, p. 22. 

194 Cf. op. cit, pp. 23-35. 
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he allies himself with the ideas of earlier research. Goulson relies 
essentially on the source material set forth by Schacht in his Origins .'' 

Schacht reacted to Coulson’s book extremely sharply. In a twelve- 
page review with the indicative tide “Modernism and Traditional¬ 
ism in a History of Islamic Law,” 196 he accuses him of “minimizing” 
the “accepted conclusions” of “modern scholarship, which were 
based primarily on his-—Schacht’s own researches and those of 
R. Brunschvig, and of undermining them with assumptions that were 
sometimes “fanciful” and sometimes “old-fashioned. 197 Schacht largely 
contents himself with noting Goulson’s divergences from his teach¬ 
ings in schoolmasterly fashion and dismissing them as incorrect, 
“fanciful,” “quite out of date,” “misunderstood,” or “positively wrong,” 
or simply contradicting him. However, on die key point, that of the 
methodological treatment of Islamic traditions, he condescends to a 
more thoroughly grounded refutation of Coulson s dieses, using an 
example that the latter had used for demonstration. 118 

Goulson responded to this discussion with an open and no less 
outspoken—letter which appeared in the same journal, 191 and attempted 
to show that Schacht’s arguments against him are not compelling. 200 
Both tines of argumentation are very speculative. Theoretically, 
Schacht’s more critical position is certainly superior to Coulson s, 
but the latter is correct in his thesis that the historical inferences 
that Schacht draws, among other things, from the “formal criteria 
of traditions like the mad, are “artificial” and scarcely as certain as 
he claims, and that other conclusions are at. least as conceivable or 
probable as Schacht’s. The unprofitable discussion between the two 
does, however, make one thing clear: 1 he placement of a tradition 


i» Occasional supplements are drawn from ai-Kindl, Kildb al-Umara wa-l-qudah 
(The governors and judges of Egypt), ed. Rh. Guest (Leiden/London, 1912) (cf. 
op. cit., p. 228, note 29, 5). 

196 In: Middle Eastern Studies. 1 (1965), pp. 388-400. 

197 Cf. op. cit., p. 389. 

198 Cf. op. dt., pp. 392-395. 

•" Middle Eastern Studies 3 (1967), pp. 195-203, esp. pp. 195-200. Warmed over 
as “European Criticism of Hadilh Literature,” in: A. F. L. Beeston et al. (ed.), Arable. 
Literature to the End of the Umayyad Period (Cambridge, 1983), pp. 317-321. 

200 The hadilh that plays an important role in this argument has to do with the 
testament of Sa‘d ibn abl Waqqas. On it cf. R. M. Speight, ‘The Will of Sad b. 
Abf Waqqas: The Growth of a Tradition,” Der Islam 50 (1973), pp. 248-26/. D. b. 
Powers, “The Will of Sa‘d b. Abf Waqqas: A Reassessment,” Stadia lslamica 58 
(1983), pp. 33-53. 
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within the development of law, i.e., whether it is rudimentary or 
advanced—a question which plays a central role for Schacht as well 
as for Goulson—is difficult to determine objectively, and with both 
depends decisively on the premises upon which their picture of the 
development of Islamic law is based. A resolution of the dilemma 
on the basis of the the sources utilized by Schacht and Coulson does 
not seem to be possible. 

The reaction of Muslim scholars to Schacht’s depiction of the ori¬ 
gins of Islamic jurisprudence was just as mixed as that of western 
scholarship. Some simply ignored his works, others rejected them 
without engaging in a discussion, others accepted them on substan¬ 
tive points but nevertheless set aside his theses about the discipline 
of Tradition or at least limited them. 201 Only a few accepted the 
challenge to seek for points of departure from which to refute Schacht’s 
theory. Their efforts tended in two directions: The indirect method 
aimed to test and shake some of Schacht’s fundamental assumptions: 
his ideas, based on the work of Goldziher, about the authenticity of 
Hadlth and its development from its beginnings to the emergence of 
the classical collections. Here, it was above all necessary to deal with 
the works of Goldziher. Another possibility was to attack Schacht’s 
Origins directly and to attempt to prove him guilty of methodological 
or factual errors. 

Fuat Sezgin opened the debate in 1956 with the first variation. 
In his Buklian’nin kaynaklan hakkinda ara§tmnalar' m and later in the 
introduction to the chapter “Hadlth ” of his Geschichte des arabischen 
Schrifitums , 203 he attempts to demonstrate that the classical Hadlth col¬ 
lections of the third/ninth century do not represent the beginning 
of the Hadlth literature—as Goldziher assumed—, but the continu¬ 
ation of a process of recording such traditions in writing which began 
in the lifetime of Muhammad and led to collections as soon as the 
beginning of the second/eighth century and soon diereafter to ordered 
compilations, that is, to the Hadlth literature. In doing this he depends 
on biographical source material in the broadest sense, which he draws 
chiefly from works of Muslim Hadlth scholarship such as the Taqyld 
al J ilm of al-Khatib al-Baghdadl (d. 403/1012-3)—a work which had 

J i D. Forte gives an overview of these reactions, “Islamic Law,” op. cit.. pp. 
26-31. 

2n ' Istanbul, 1956, esp. pp. 3-68. 

203 Leiden, 1967, pp. 53-84. 
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long been known to western scholars 204 —the Jami c bayan al- c ilm of 
Ibn c Abd al-Barr (d. 463/1070-1), the al-Muhaddith al-fdsil of al- 
Ramhurmuzi (d. 360/971) and others, as well as from rijdl and bib¬ 
liographical works from the third/ninth to ninth/fifteenth centuries. 
Sources of this nature had been completely neglected by Schacht in 
his Origins —not, however, by Goldziher. Sezgin concludes, firsdy, 
“that the isnads by no means indicate oral transmission, but that they 
name audiors and authorized transmitters of books,” 205 secondly, that 
the isnads did not emerge only in the second/eighth century, and 
thirdly, that the names of the transmitters were not invented, 200 as 
Schacht assumed. It is in this generalization of numerous and quite 
valuable observations and their extension to other branches of Islamic 
tradition that the weak point of Sezgin’s argumentation, which sparked 
off criticism, lies. 207 

Sezgin’s theses received support from other works. In 1961 there 
appeared M. Z. Siddlqfs book Hadith literature™ Muhammad Haimd- 
ullalr’s edition of the Sahifat Hammam ibn Munabbih- provided with an 
English-language introduction, 209 and Mustafa al-SibaTs book Al- 
sunna wa-makdnatuha ft l~tashn c al-islami m in 1963, Muhammad Ajjaj 
al-Khatlb’s study Al-sunna qabla l-ladwln , 2U in 1967 and 1968 the 
studies of Nabia Abbott, 212 who is certainly not Muslim, and of 
Muhammad M. Az[a]mi. 213 Methodologically, they are all similar to 

21,4 A. Sprenger already gave selections under the title “On the Origin and Progress 
of Writing down Historical Facts among the Musaknans,” Journal of the Asiatic Society 
of Bengal 25 (1856), pp. 303-329, 375-381. 

205 F. Sezgin, Geschkhte , op. cit., p. 79. Emphasis mine. 

2(16 Op. cit., p. 83. 

207 Cf. W. YVerkmeister, Quellenuntersuchungen zum Kitab al-iqd al-fand des Andahtsiers 

Ibn ‘ Abdrabbih [246/860-328/940) ( Berlin, 1983), pp. 12 f. G. Schoeler, “Die: Frage 
der schriftlichen oder mitndlichen Uberiieferung der Wissenschaften im iriihen Islam, 
Der Islam 62 (1985), pp. 201 ff. 

203 Calcutta, 1961. Large parts of the book were, however, already wntten between 
1930 and 1936! A new edition, revised by A. H. Murad, has been published by 
the Islamic Texts Society (Cambridge 1993). 

209 5th ed., Luton 1961. Whether the first edition, which appeared in Damascus 
in 1953. already contained the introduction 1 have not been able to determine. 

210 Cairo, 1961 (it was written at the beginning of the forties). 

211 Cairo, 1963. On the books of al-Siba‘i and ‘Ajjaj and die intellectual context 
in which they are to be seen, cf. G. H. A. Juynboll, The Authenticity of the Tradition 

Literature. Discussions in Modem Egypt (Leiden, 1969). 

212 N. Abbott, Studies in Arabic Literary Papyri, voL 2: Qur’dmc Commentary and tradition 

(Chicago, 1967). , , 

213 ]y[ m. Az[a]mi (the form of the name varies between the first and the sec¬ 
ond edition). Studies in Early Hadith Literature (Beirut 1968/2nd ed., Tndianapohs 1978). 
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Sezgin’s studies; they use primarily the same type of sources and 
supplement the material set forth by Sezgin with much additional 
evidence. Was Schacht’s theory of the late emergence of the Prophetic 
hadiths, or—from a methodological point of view—the impossibility 
of demonstrating the existence of authentic Prophetic traditions, or 
of ones originating as early as the first/seventh century, thus refuted? 
Surely not for the adherents of Schacht’s thesis, for in view of the 
supposedly massive dimensions of the forgery which was pursued in 
the second/eighth and third/ninth centuries and which—although 
not on this order of magnitude—was certainly admitted by the Muslim 
scholars, no more credence can be lent to the reports about the early 
transmitters than to the reports from them, especially when the bulk 
of this information derives from sources which came into being 200 
years and more after the time about which they report. 

Some of the above-named authors attempted to counter this objec¬ 
tion by concretely pointing out texts or fragments of texts of early 
Hadith collections whose existence is asserted in these sources, but 
which had thus far not been discovered. A beginning had been made 
by Hamidullah, who published the Sahifat of Hammam ibn Munabbih 
(d. 101/719-20), supposedly the oldest preserved Hadith work, in 
1953. 214 Sezgin unearthed the Jdm£ of Ma'mar ibn Rashid (d. 153/770) 
and assigned it to its place in the development of Hadith literature; 215 
Az[a]mi edited three small manuscripts of Tradition collections, as 
the authors of which he named Naff (d. 117/735), the mawla of Ibn 
TJmar, al-Zuhri (d. 124/742), and Suliayl ibn abi Salih (d. 138/755—6); 
and Abbott edited and annotated a series of papyrus fragments, 
among which was a small collection of hadiths , as the author of which 
she identified al-Zuhn. 

Were Schacht’s theses about Hadith thus rendered absurd? In the 
eyes of their sympathisers, scarcely. None of these texts is an autograph. 
Who can guarantee that the supposed Sahifa of Hammam ibn 
Munabbih is not a forgery or a collection of fabricated traditions by 
Ma'mar ibn Rashid (d. 153/770) or by ‘Abd al-Razzaq (d. 211/827), 

To this group also belongs the more recent work of S. H. Abdulghaffar, Criticism 
among Muslims with Reference to Sunan Ibn Maja (2nd ed., London, 1986; 1st ed., 1983), 
which more strongly emphasizes the significance of Muslim Hadith criticism since 
the first century for the question of the authenticity of the istiad. 

214 See p. 36, note 209. 

515 “Hadis musannefatunn mebdei ve Ma'mer ibn Ra§id’in ‘Cami'i’/’ Tiirkiyat 12 
(1955), pp. 115-134. 
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who both appear before Hammam in the isnad? c Abd al-Razzaq is 
the common link of all preserved versions of the text! 21 ' 3 What assur¬ 
ance does one have that the supposed texts of al-Zuhri really orig 
inate with him and were not ascribed to him by anonymous persons 
or by the Shu c ayb ibn abi Hamza (d. 162/778-9) or Abu lAaman 
(d. 222/837) 217 named in some riwayat , or ‘Uqayl ibn Khalid (d. 
142/759-60 or 144/761-2) or al-Layth ibn Sa c d (d. 175/791-2) 
named in another nwdya? AA ‘ In his review of Abbott s book, John 
Wansbrough summed up the reservations of the adherents of Schacht 
toward the evidential value of the works mentioned above: “In illu¬ 
minating the dark centuries of Islam she [Abbott] is not content to 
shed just a little light, but proclaims from nearly every page the exist¬ 
ence of written records from the very beginning.” “But this is surely 
Z a e m, not burhd.nl Unless these records can be produced, die present 
situation will not have much altered. We have never lacked for asser¬ 
tions that such (oral or written) existed.” “It has been suggested that 
this kind of tradition was put into circulation from the first half of 
the second/eighth century (Schacht, Islamic Law , 34), and that the 
elaboration of isnads can be dated from the generation preceding 
Malik (idem, Origins, 163 ff.). [. . .] These papyri do not take us fur¬ 
ther back than that, if indeed so far, and do not really make more 
compelling the arguments for a genuine sunnat al-nabl [. . -].” 319 Thus 
opinion stands against opinion, without either ol the two sides being 
able to deliver to the other proofs which will convince them. 

The other path on which some Muslim scholars embarked tvas 
that of directly engaging oneself with Schacht s results and the sources 
and methods he used. For instance, Fazlur Rahman attempted to 
defuse Goldziher’s and Schacht’s results interpretatively. lie distin¬ 
guishes—like some of Schacht’s western critics 220 —between unhis- 
torical form {hadith) and authentic content (surma), and regards the 
Hadith as having “developed” from the Prophetic sunna, the latter as 
its basis, the former as its “gigantic and monumental commentary 
[...] by the early community.” 221 Ahmad Hasan, a student of Fazlur 


2,6 Cf. HamickiUah, op. cit., p. 69. 

217 Cf. Azami, op. cit., pp. 277 f. 

2115 Cf. Abbott, op. cit., pp. 166 ff 

2,9 Bulletin of the School of Oriental and African Studies 31 (1968), p. 615. 

220 See pp. 31-34. _ i «7 

221 Cf. Fazlur Rahman, Islamic Methodology in History (Karachi, 1965), pp. l -8/ > 
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Rahman, developed a depiction of the early development of Islamic 
jurisprudence 222 on the basis of essentially the same basic sources 
which Schacht took as his point of departure, which is intended to 
show that on the basis of these sources one must not necessarily 
come to Schacht’s conclusions, but may also reach some w'hich are 
completely compatible with the traditional picture conforming to the 
theory of usul. True, many of his conclusions from the sources of 
the second half of the second/eighth century and later are specula¬ 
tive and more postulative than demonstrative, but this is just as true 
of Schacht, for instance, of Iris thesis of Umayyad praxis as the point 
of departure of Islamic jurisprudence 223 or his conception of the “liv¬ 
ing tradition” of the ancient schools, 224 of a common early doctrine, 225 
et cetera. The decisive difference between the two approaches is that 
Schacht regards the Prophetic traditions as a late creation, while 
Ahmad Hasan does not accept this in this degree of generalization, 
but assumes the existence of the conception of the sunna of the 
Prophet and of a quantity, if a limited one, of Prophetic hadiths as 
early as the first/seventh century, 226 It is true that in Iris study Ahmad 
Hasan at various places explicitly distances himself from Schacht, 227 
but he scarcely attempts to show him guilty of concrete ex'rors. In 
general, he contents himself with presenting his own interpretation. 

In contrast, Az[a]mi sought direct and occasionally polemical 
engagement with Goldziher and Schacht. He confronted their state¬ 
ments with the evidence from the sources upon which they relied, 
and attempted to demonstrate that their interpretations were wrong 
or one-sided or impermissibly generalized specific pieces of infor¬ 
mation and neglected others. Already in his Studies in Early Hadith. 
Literature (1968) he attacked Schacht’s ideas about the inauthenticity 
of the Hadith material and the isnads, as well as the methods which 
he used in his work, more thoroughly than any other critic. 228 
Seventeen years later he published a renewed refutation in book 


esp. p. 76. The first two chapters, which are the most interesting in this context, 
already appeared in the years 1962-1963 in Islamic Studies. 

ni The Early Development of Islamic Jurisprudence (Islamabad, 1970). 

223 Cf. Schacht, Origins, pp. 190 ff. 

221 Cf. op. cit., pp. 58 ff. 

223 Cf. op. cit., p. 214. 

22t> Ahmad Hasan, The Early Development, pp. 88-95, 109. 

227 Cf. op. cit., pp. xvi, 28-30, 45 ff, 89 £, 135 fi, 145 £, 159 f. 

228 Azami, Studies in Early Hadith Literature, pp. 18 fi, 215-267. 
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form, under the title On Schacht’s Origins of Muhammadan Jurisprudence , 229 
this time going into even greater detail and taking into account 
Schacht’s conclusions about legal history. Since it is the only truly 
substantive critique since Fuck of a work which has deeply influenced 
western Islamic studies and Islamic legal history in the last four 
decades—Azami ironically calls it “the bible of Orientalists” 230 —, let 
us examine its argumentation more closely. Azami’s accusations are 
grave: “Schacht has apparently failed to consult some of the most 
relevant literature; he often misunderstands the texts he quotes; the 
examples he uses frequently contradict the point he is trying to make; 
on occasion he quotes out of context; and most important, he applies 
unscientific methodology for his research, thus drawing conclusions 
that are untenable when the evidence of the text as a whole is 
weighed.” 231 However, if one goes into Azami’s arguments in detail 
one will have to class these accusations as highly exaggerated and 
excessively generalized. Azami often simply offers another interpre¬ 
tation which he postulates as the correct one, and his polemical atti¬ 
tude toward Schacht’s statements sometimes clouds his vision of what 
Schacht meant by them. Thus, his criticism is often inaccurate, rests 
on misunderstandings, and at most convinces those who consider his 
premises correct a priori. A few examples: 

Schacht considers Islamic law more as a corpus of religious duties 
than as a true system of law. “Law [in the strict sense] lay to a great 
extent outside the sphere of religion, was only incompletely assimi¬ 
lated to the body of religious duties, and retained part of its own dis¬ 
tinctive quality. No clear distinction, however, can be made.” 232 Azami 
declares that this is untrue; the dichotomy of secular law and reli¬ 
gious teaching does not exist in Islam, “in theory at least .” 233 “Law can 
be seen to be an integral part of Islam. There was no aspect of 
behavior that was not intended to be covered by the revealed law.” 234 
The concept of Islamic law is already given by the Qur’an. 

The emphases clarify the differences in point of view. Schacht’s 
statements are quantitative and aim at a description of historical reality. 
Strictly speaking, he does not differentiate between religion and law. 


229 Riyadh, 1985, 237 pages. 

230 Azami, On Schacht’s Origins , p. 1, note 3. 

231 Azami, op. cit., p. 3. 

232 Schacht, Origins, p. v. Emphases mine. 

233 Azami, op. cit., p. 3. 

234 Op. cit., p. 13. 



religious and secular—as Azami accuses— but between law in a 
moie or less technical sense or with a more or less religious content. 235 
Azami’s statements, on the other hand, are qualitative. They are 
descriptions of the norm or theory. As such, Schacht would not dis¬ 
pute them. 236 

Schacht is ol the opinion that it was not Muhammad’s aim to cre¬ 
ate a new, comprehensive system of law. His authority as prophet 
and lawgiver was not legal in the narrower sense, but religious or 
political. The Prophet’s legislation was an innovation within the legal 
system of Arabia. 23 ' Schacht’s description of the role of the Prophet 
depends only on the Qur’an as a source. Here he is not interested 
in the question of whether Muhammad had the intention or the idea 
of creating a completely new, comprehensive system of law or not— 
the expression aim” here is open to misinterpretation—, but whether 
he in fact did and, if so, with what sources this can be proven. From 
the Qur’an at most the idea can be verified, 238 but not such’a sys¬ 
tem itself, at most beginnings of one. Azami responds to this that 
the Qur an accords the Prophet legislative, interpretative, judicial 
and executive functions. Consequently, it was God’s intention m to cre¬ 
ate a new system of law, ergo the Prophet did so. His systematic legal 
activities are present in his sunna. 240 While Schacht describes that 
which is historically palpable and in doing so leaves the sunna aside, 
since its authenticity is not assured, Azami depends on theory and 
leasons from the possibility of facts to their probability or reality, in 
doing which he merely asserts the authenticity of the sunna but does 
not prove it. 

It is Schacht s thesis that for the greater part of the first/seventh 
century, Islamic law in the technical sense of the word did not exist. 
The first caliphs did not lay the foundations of later Islamic legal 
administration. Corresponding biographical reports are products of 
the third/ninth century. 'Where there were no religious or moral 
objections, pre-Islamic legal practices were preserved. 241 Schacht 


Of. also Schacht, Introduction , dd. 11-13 

236 Cf. op. cit, p. 11. 

237 Ibid. 

o '!- 0 ;,. 81 !? S ' Goitein > “ The birth-hour of Muslim Law? An essay in exegesis 
Muslim World 50 (1960), pp. 23-29. y g ’ 

239 Azami, On Schacht’s Origins, p. 15. 

2I1 ° P ' Cit ’ pp - 3 ’ 17 -’ 

Cf. Schacht, Introduction, Chap. 4. Id., Origins, pp. 5, 230, note 1. 
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depends for this on sources of the second half of the second/eighth 
century. Azami disputes this and adduces as evidence for the exist¬ 
ence of Islamic law at the time of the Prophet and in the first/sev¬ 
enth century: legal rulings of the Prophet (source: Ibn Talla', d. 497/ 
1103~4, Aqdiyat Rasul Allah , who supposedly has his material from 
sources of the second/eighth and third/ninth century), a list of judges 
appointed by him (according to sources of the second/eighth cen¬ 
tury and later), a list of the qadis of Basra (primarily compiled accord¬ 
ing to Khalifa ibn Khayyat’s, d. 240/854-5, Tabaqat), letters of 
'Umar to his qadis (source: 'Abd al-Razzaq, d. 211/827, Musannaf), 
rulings of other figures of the first/seventh century which are based 
on die sunna of the Prophet (source: Malik, d. 179/795-6, Muwatta ’), 
and texts of legal content from the first/seventh century (according 
to sources of the third/ninth century and later). From this evidence 
he concludes that Schacht’s theory of the emergence of Islamic law 
in the early second/eighdi century is untenable. 242 This conclusion 
is surely not compelling: firstly, stricdy speaking Schacht does not 
mean the beginning of Islamic law, but of Islamic jurisprudence, and 
secondly he considers reports from later sources about the first/sev- 
enth centuiy to be generally unreliable and sometimes neglects them 
intentionally. Azami does nothing more than to assert their authen¬ 
ticity without supplying proofs. Thus, at most one can evaluate his 
depiction of the legal development as an antithesis, but not as a 
refutation of Schacht. 

Azami engages himself very intensively with Schacht’s theory of 
the development of the conception of the sunna. Here, too, he fields 
facts against him which Schacht did not dispute in the first place, 
overlooks Schacht’s fine distinctions in his apologetic zeal, and pos¬ 
tulates die opposite on the basis of sources whose authenticity remains 
unclarified. Meanwhile, he occasionally attempts to prove that Schacht 
misunderstood his sources. However, only in the rarest cases is this 
accusation justified. An illustrative example is Schacht’s and Azami’s 
interpretation of the Risala of Ibn al-Muqaffa' 243 (d. ca. 140/757—8). 
Schacht’s main argument is: Ibn al-Muqaffa' observes that in his 
time sunna is not based on authentic precedents of the Prophet and 


242 Cf. Azami, op. cit., pp. 20-25. 

243 “Risalat Ibn al-Muqaffa' ft 1-sahaba,” in: M. Kurd ‘All (ed.), Rasa’il al-bulagha’ 
(Cairo, 1331/1913), pp. 120-131.' 
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the fiist caliphs, but largely on administrative regulations of the 
Umayyad dynasty. Azami contradicts him, but in doing this does 
not refer to Ibn al-Miiqaffa'ri observation of fact, but on the con¬ 
ception that the latter himself has of sunna : Sunna should rest on prece¬ 
dents of die Prophet or of the “righdy guided” caliphs (is the 'Abbasid 
dynasty also meant?). Schacht: According to Ibn al-Muqaffa', the 
caliph is free to establish and to codify the supposed sunna. Azami: 
According to Ibn al-Muqaffa', the caliph must, follow the Qur’an and 
the sunna. that is, the sunna of the Prophet and of the righdy-guided 
caliphs of the pre-Umayyad period. Schacht refers to Ibn al-Muqafia°s 
statement that the caliph alone has the right to make decisions on 
the basis of ray in cases in which no tradition [of precedents of the 
Prophet and the imams] is available ( al-hukm bi-ray fr-ma lam yakun 
fihi athar). Azami, on the other hand, emphasizes the following sen¬ 
tence: The caliph alone has the right to impose [Qur’anic] penal¬ 
ties and sentences on the basis of the scripture and of the sunna ifrnda 1 
al-hudud wa-l-ahkam c ala l-kitdb wa-l-sunnd). Schacht stresses the caliph's 
right of revision on the basis of his divinely inspired ra’y according 
to Ibn al-Muqaffa', Azami his suggestion that it was the scholar's task 
to explain on what sunna or what qiyas their judgments and norms 
were based. 244 

Azami argues that one cannot deduce from the Ibn al-Muqaffa' 
text that law 7 in the first/seventh century was not based on Qur’an 
and sunna. Schacht does not draw such a conclusion from this source 
at all; rather, he only wishes to demonstrate with it that at the end 
of the Umayyad period the legal practice postulated as sunna was 
not generally based on the precedents of the Prophet and the early 
caliphs. Ibn al-Muqaffa' does assert precisely that, and later al-ShafiT 
reproached the scholars of his time with it. The two—Schacht and 
Azami accentuate different aspects of the text which are not mutu¬ 
ally exclusive. Azami distorts Schacht’s argumentation and also does 
not take into account all of his references to the text of Ibn al- 
Muqaffa , 245 The accusation that Schacht understands this source in¬ 
correctly is unjustified. Azami does not understand Schacht correctly. 

Similarly twisted and unconvincing reinterpretations of Azami’s, 
m making which he sometimes does not correctly reproduce the 


x/l C L Scha ^ 0rigins ’ PP- 58 ~ 59 ’ 95 > 102 f -; Azami, 
^ he em phases are mine. 

245 He neglects pp. 95 and 102 f. 
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literal sense of the source, 246 are found in his discussion of the con¬ 
ceptions of the early schools as well. 247 It is frequently to be observed 
that Azami draws conclusions from the material cited by Schacht 
which Schacht did not draw, or did not draw in this way, and fathers 
them on Schacht, and that he then refutes these ostensibly Schachtian 
theses. Naturally, he only discusses those examples which he believes 
himself able to refute, and ignores others. Azami also proves Schacht 
guilty of some manifest misinterpretations, it is true, and, for exam¬ 
ple, his reservations with respect to the evidential value of al-ShafiTs 
often polemical statements about his contemporaries are not to be 
dismissed. But Azami’s apologia for the classical conception of the 
development of Islamic law—based on the source material used by 
Schacht to reconstruct the “ancient schools of law” and reinterpreted 
by Azami—can only convince those who believe in the authenticity 
of the traditions of the Prophet from the outset. 

Stronger, and in places convincing, is Azami’s treatment of Schacht 
on the subject of Hadith and isnad. He shows that the e silentio method 
stands on a very insecure basis, and that Schacht’s datings can eas¬ 
ily be shaken by sources which escaped him or which have newly 
emerged. 245 His objections with respect to Schacht’s dating of the 
beginnings of the isnad, his evaluation of certain types of isnad and 
his common-link theory 249 are partially well-founded, even if in the 
process he occasionally adduces evidence the authenticity of which 
remains unproven, and now and then polemically distorts Schacht’s 
argumentation. The reservation as to whether the Hadzth material 
contained in the Jiqh literature, which Schacht used as the basis for 
his theses on the isnad , allows generalizations of this kind at all is 
also justified. 250 However, Azami’s counter-depiction of the emerg¬ 
ence and development of Hadith is based completely on sources of 
the third/ninth to eighth/fourteenth centuries, 251 without his even 

246 Cf., for example, Azami, op. dt., p. 44: Schacht translates “Qala Malik ‘Ala 
dhalika l-swmatu llati la ikhtilafa fiha ‘indana ” more correctly as “... to the same effect 
is the sunna. ..” (Origins, p. 61). Azami: “. .. this is the sunna. . .,” a small, but deci¬ 
sive difference of which Azami takes advantage for his thesis. 

247 Op. cit., pp. 43-108. 

248 Op. cit., pp. 118-153. Cf. also Z. I. Ansari, “The Authentitity of Traditions: 
A Critique of Joseph Schacht’s Argument e silentio” Hamdard Islamicus 1 (1984), pp. 
51-61. 

242 Op. cit., pp. 166-205. 

250 Cf. op. cit., pp. 206-212 and id., Studies in Early Hadith Literature, pp. 218-222. 

251 Azami, On Schacht’s Origins, pp. 109-115. 
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posing tire question to what extent the information about the first/sev¬ 
enth and second/eighth centuries contained in them is reliable, or 
whether conclusions about the technique and criticism of transmis¬ 
sion of earlier centuries may be drawn from later practice. Even if 
they were datable as early as the second/eighth century, are they 
then to be assumed for the first/seventh century? His representation 
of the development of the isnad 252 rests primarily on conjectures. The 
existence of multiply twigged branches of transmission for individual 
hadiths is not yet any proof for the authenticity of their isnads. Schacht’s 
adherents will not be moved to abandon his entire theory as absurd 
by Azami’s proof that a few of Schacht’s datings and textual inter¬ 
pretations are incorrect. His argumentation is too imprecise and 
polemically tinged to convince. What he offers as a substitute for 
Schacht s theory is based on sources whose reliability is doubted by 
many non-Muslim scholars. Azami has not eliminated this doubt. 

The most recent works of western Islamic studies dealing with the 
beginnings of Islamic law, appearing since the seventies, all stand 
under the influence of Schacht s researches. Some adopt his results 
without qualification; 253 others see in it a by and large assured and 
acceptable representation of the development of Islamic jurisprudence 
but have reservations on some points or suggest concrete modifications. 
Thus, for instance, Klaus Lech in his Geschichte des islamischen Kultus , 
vol. 1: “These [Schacht’s] theses have proven themselves extremely 
fruitful in many respects . ..” “Aside from the contribution of hav- 
ing made an initial examination of the voluminous and remarkably 
difficult material and established at least debatable ordering schemata 
for tire evaluation of Muslim legal development, a number of impor¬ 
tant individual observations remain completely secure.” “At the same 
time, it also becomes clear that in the future we should proceed 
differently methodologically.” 254 

G. H. A. Juynboll is an admirer of Schacht’s Origins and has taken 
his inspiration from Schacht’s methodology. 255 It is true that he esti¬ 
mates the origins ol the Hadith to be earlier than does Schacht, 


Op. cit, pp. 154-156. 

Ph ' RandJlac > “ D es origines du droit musulman a. la Risdla d’al- 
SafiV’ MIDEO 13 (1977), pp. 147-169. 

754 Das ramadan-Fasten (Wiesbaden, 1979), pp. 4, 5. 

Cf. Muslim Tradition (Cambridge, 1983), p. 3. Schacht’s methodological exam¬ 
ple is particularly clear in chapters three and five. 
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specifically, in the second half of the first/seventh century and the 
beginning of its standardization, the isnad , towards its end, 236 but tins 
does not conflict with his theory about legal development in general 
and of the role of tradition in it. Nevertheless, Schacht would prob¬ 
ably have had serious misgivings about Juynboll’s representation of 
the preliminary stages and beginnings of Hadlth , because it is essen¬ 
tially based on biographical and historical tradition material from 
sources of the third/ninth century' and later, toward which he had 
strong reservations. He certainly would not have been able to acquire 
a taste for “awail evidence.” 257 

David S. Powers begins his Studies in Qur'an and Hadlth — The Formation 
of the Islamic Law of Inheritance 258 with a discussion of Schacht’s the¬ 
ses: “The writings of the late Joseph Schacht, in w'hich he sketches: 
the broad outlines of the history and development of Islamic law, 
constitute the benchmark of all modern studies on this subject.” 239 
He reports on a few critiques and sums up, “Schacht’s thesis, despite 
these negative considerations, has stood the test of time.” 260 He him¬ 
self, however, has objections similar to Coulson’s: Schacht underes¬ 
timates the importance of the Qur’an for the development of law in 
the first/seventh century, when it is difficult to imagine a vacuum— 
an a priori assumption, as Powers himself admits. By means of a 
sharper differentiation between “law” and “jurisprudence,” he attempts 
to leave Schacht’s theses to a large extent, unscathed and at the same 
time to clear the way for art investigation of “positive law'” in the 
first/seventh century. 261 This, however, then turns out to be very 
speculative and lacks Schacht’s critical standard in the treatment of 
tradition material, especially where Powers uses the content of texts 
which he identifies as late anecdotes directed against the traditional 
Qur’anic interpretations of the Juqaha ’ to describe historical facts of 
the first half of the first/seventh century. 262 

Patricia Crone’s study Roman , Provincial and Islamic Law. The Origins 
of the Islamic Patronate' 2hZ stands completely in the Schachtian tradi- 

256 Op. cit., Chap. 1: A tentative chronology of the origins of Muslim tradition. 

257 Op. cit., pp. 10 IT. 

23S Berkeley and Ios Angeles, 1936. 

—- 0 "- cit., p. 1. 

tit., p. 6. 
lit., pp. 6-7. 

py review in Der Islam 65 (1988), pp. ! 17-120. 

bridge, 1987. Cf. also P. Crone/M. Hinds, God’s Caliph (Cambridge, 1986), 
14 (Caliphal law). 
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tion. It is true that she considers his contributions to the question 
of the influence of extra-Islamic legal systems—a problem which 
plays only a passing role in the Origins , but was later taken up by 
Schacht several times- 64 to be meager, and attempts to replace them 
with better founded hypotheses; but to a large extent she identifies 
with the basic outlines of the Schachtian schema of development 
and, although she admits some methodological inconsistencies in his 
dating of hadlths, she defends his Hadlth- critical position against dilu¬ 
tions such as those which had been suggested by Goulson and oth- 
eis. Crone, like Schacht, emphasizes the importance of “pre-classical 
law” as a decisive source for the investigation of origins, 266 and largely 
neglects biographical material of later Muslim sources. “Pre-classical 
law, according to Crone, can be reconstructed partially from the 
early Hadlth partially through “a systematic comparison of Sunm 
and heretical law.” 267 As sources of early Hadlth , according to Crone, 
the classical compilations do not come into consideration, but rather 
the two earlier collections of c Abd al-Razzaq (d. 211/827) and Ibn abi 
Shayba (d. 235/849-50), the much later one of al-Bayhaqi (d. 458/ 
1066), and a few later legal works, such as those of Ibn Hazm (d. 
456/1064), Ibn Qudama (d. 620/1223), and others. 268 She’assumes 
that into these later sources earlier ones are assimilated, although 
the indices of what can be considered old are not precisely defined 
by her. The criterion that a tradition is not contained in the “clas¬ 
sical collections is surely not sufficient. It also remains unclarified 
why the material of the pre-classical collections can lay claim to more 
authenticity than that of the classical ones—aside from the fact that 
they were compiled a few decades earlier—and why the mads can 
serve as indicators of the origin and age of the traditions contained 
in these works, in view of Schacht’s conclusion that as late as the 
second half of the second/eighth century and the third/ninth century 
traditions of every kind—even ones from tdbi c un 269 ~we re fabricated. 270 


261 Cf., for instance, Schacht, “Foreign Elements in Ancient Islamic Law Journal 
oj Lomparatwe Legislation arf International Law 32 (1950), pp. 9-17. Id., “Droit byzan- 

roVL d r" iniai1 ’” in: Xn Come 2 no di sdenze morali storiche e filologiche 1956, pp 
197-230. Id., Introduction , pp. 19-22. 

566 Cf ' P ' Grone ’ Roman > Provincial and Islamic Law , Chap. 2. 

Gf. op. cit., p. 16. 

267 Ibid. 

268 Cf. op. cit., pp. 26-27. 

269 Qp Schacht, Origins, p. 245. 

2,0 For an appreciation of her actual subject—the influence of extra-Islamic law— 
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The history of research on the question of the origins and begin¬ 
nings of Islamic law and its jurisprudence, regarded from the point 
of view of the source basis used, displays some characteristic lines 
of development. It began with depictions drawing on the material of 
the Muslim discipline of usul, that is, the science of the “fundaments” 
of Islamic jurisprudence, from sources of the fifth/eleventh century 
and later, as well as from biographical and. historical sources of the 
third/ninth century and later. To a large extent, they mirror the 
Muslims 5 traditional ideas about the development of their jurispru¬ 
dence. At most, doubts were registered about the authenticity of a 
portion of the traditions from the Prophet. Through his studies of 
Hadlth, Goldziher came to the conviction that in the first century 
the sunna of the Prophet was not yet a “generally valid norm” 271 — 
except perhaps in Medina—and that consequendy the theory of the 
usul scholars did not correspond to the historical facts. Accordingly, 
in questions of legal development he chose another type of source 
as a point of departure: the earliest preserved legal works of the sec¬ 
ond half of the second/eighth century. They had become accessible 
in print only towards the end of the nineteenth century, and could 
provide definite information about the development during the sec¬ 
ond half of the second/eighth century. From them one could also 
draw reasonably reliable conclusions about pre-history back to approx¬ 
imately the beginning of that century, which could in some cases be 
supported with biographical source material in the widest sense. 
Further back, into the first/seventh century, it was possible to pro¬ 
ceed only speculatively. Bergstrasser offered an example of how the 
development might have looked. Both, the traditional and the source- 
critical points of view—as I would like to call them—had their pro¬ 
ponents in the first half of the twentieth century, nor were syncretisms 
lacking. 

Schacht attempted to gain the source-critical trend exclusive recog¬ 
nition. His schema of development, based on criteria of form and 
content and illustrated by rich textual material, seemed consistent 


cf. my discussion of the book in Der Islam 65 (1988), pp. 342-45; W. B. Hallaq, 
“The Use and Abuse of Evidence: The Question of Provincial and Roman Influence 
on Early Islamic Law,” Journal of American Oriental Society 110 (1989), 1-36; and 
U. Mitter, Das Jnihislamische Patronat. Eine Untersuchung zur Rolle von fremden Elemental 
bei der Entwicklung des ishmischen Rechts (Ph.D. thesis, Nijmegen 1999). 

2/1 Goldziher, Muslim Studies, vol. 2, p. 20. 
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and at first glance hardly refutable, as the immediate response to 
his Origins shows. He depended almost exclusively on the early legal 
works and the Tradition material contained in them and in the clas¬ 
sical Hadlth collections, which, however, he accepted only as a source 
for tlie second/eighth and third/ninth century. He used biographi¬ 
cal reports from other works rarely and with the greatest distrust. 
The result was that he abbreviated the timespan about which he 
could make definite statements by two more decades. Only from 
120/738 on did he believe that he had historically reliable informa¬ 
tion about the early juqahof If one accepts Schacht’s source-critical 
premises, one can indeed scarcely go further back on the basis of 
the legal works of the second half of the second/eighth century. 

The reaction against Schacht’s depiction of the beginnings of 
Islamic jurisprudence consisted primarily of contesting his source- 
critical premises. Insofar as this did not take place on the theoreti¬ 
cal plane only—for example, through proof of impermissible or faulty 
methods and conclusions—, but through recourse to the sources, 
people turned again to the biographical material, which meanwhile 
had become quite voluminous through the editing of a number of 
works on the science of Hadlth and of biographical lexica. At the 
same time, the quest for the testimony of older Islamic and extra- 
Islamic sources was activated. However, until now all efforts to dis¬ 
pel the suspicion of forgery to which biographical reports and 
supposedly earlier sources are exposed by source-critical research 
have failed. The fact that the majority of Schacht’s critics have been 
Muslims probably contributed to the fact that their objections and 
attempts at refutation have met with litde approval from the Schacht’s 
adherents. That is the present state of affairs. The opinions are con¬ 
trary and irreconcilable. A solution to the dilemma has not yet 
emerged. As long as no one succeeds in finding juridical sources 
from, or biographical materials about, fuqaha or flamed before 120/738 
whose genuinness is demonstrable, one will have either to content 
onself with the realization that on the basis of the available sources 
no definite statements about the development of law and jurispru¬ 
dence before 120 A.H. are possible, or to expose oneself to the accu¬ 
sation of uncritical use of the sources. 






CHAPTER TWO 


NEW SOURCES FOR THE HISTORY OF THE 
BEGINNINGS OF ISLAMIC JURISPRUDENCE 


The term musannaf designates a specific kind of Hadlth work, namely, 
the collection of hadiths ordered in chapters by subject. Ai-BukharTs 
and Muslim’s Jamies are considered typical examples of this genre. 1 
Thus, it is a widespread idea that musannaf works are as a rule col¬ 
lections of hadiths of the Prophet. However, the earliest preserved 
works known under the title of Adusannaf for example the Musannaf 
of c Abd al-Razzaq (d. 211/827) or that of Ibn abi Shayba (d. 235/ 
849-50), show that musannaf works were not originally compilations 
limited to hadiths in the narrower sense—that is, traditions of the 
Prophet. Rather, they contain reports of the statements and modes 
of behavior of all past generations, including tire immediate teach¬ 
ers of the compilers. Traditions of the Prophet represent only part 
of the collected material. The earlier musannaf works can thus bet¬ 
ter be compared to the compilations of the second/eighth century 
such as the Muwattcd of Malik and the Athar of Abu Yusuf than with 
the classical Hadlth collections of the third/ninth century'. The lat¬ 
ter represent special forms of the musannaf type. 

Like the Muwattcd and the Athar , which have played a central role 
in the works about the emergence of Islamic jurisprudence, the ear¬ 
lier musannaf works thus come under consideration as potential sources 
for the early history of Islamic law' and Islamic jurisprudence. While 
the versions of the Muwatta 1 are limited primarily to the transmis¬ 
sion from Malik and the Athar almost exclusively to that from Abu 
Hanifa, and thus contain Medinan and Kufan material respectively, 
the Musannaf works of c Abd al-Razzaq and Ibn abi Shayba are more 
broadly structured and are not confined to a single scholarly tradi¬ 
tion. Both works have been available in edited form only since the 


1 Goldziher, Muslim Studies, vol. 2, pp. 231-234, 261. MacDonald, Development , 
P 7 n - Th. W. Juynboll, “Hadlth,” in: Encyclopaedia of Islam, First Edition, vol. 2, 
p. 192. Robson, “Hadlth,” in: Encyclopaedia of Islam , Second Edition, vol. 3, p. 24. 
Lf. Sezgin, Geschkhte, vol. 1 , p. 57; Siddlqi, Hadith Literature , p. 16. 
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seventies and were not available, for instance, to Schacht. It is thus 
to be expected that through them the picture of the development of 
Islamic law in the second century, which until now has been strongly 
centered on Medina and Kufa, can be broadened, and that perhaps 
knowledge can be gained which will necessitate modifications of the 
depiction of the emergence of Islamic jurisprudence which is largely 
accepted in western Islamic studies. 2 

The usefulness of the musannaf works as historical sources is, how¬ 
ever, dependent on the solution of a central problem, namely, whether 
the materials they contain can be dated and geographically located 
with reasonable certainty, or more precisely, whether and to what 
extent one can lend credence to the statements about their prove¬ 
nance in the chains of transmitters. The problem is as old as Hadlth 
itself. The Muslim science of Hadlth has engaged itself with it inten¬ 
sively since the close of the second/eighth century and set forth its 
results in the classical collections of Hadlth and the works on criti¬ 
cism of transmitters and transmission. 3 For centuries, they were largely 
the object of consensus and, exceptions aside, were accepted at least 
in Sunni circles. However, they have been placed generally in ques¬ 
tion by European scholars, especially by the work of Goldziher and 
Schacht, since the beginning of this century. Since then, the Hadlth 
material as a whole—traditions of the Prophet, sahaba , and tabiun — 
has been subject to an all-encompassing suspicion of forgery, and 
they are consequently usable as historical sources only when the 
authenticity of their alleged origin is demonstrable or the forgery 
can be dated, unless one contents oneself with a wholesale date of 
origin in the second/eighth or third/ninth century, depending on 
the date of origin of the collection that one is using. In his investi¬ 

2 Both works have been used repeatedly since their appearance, for instance by: 
J. van Ess, Jymschen Hadil und Theologie (Berlin, 1975). Cook, Early Muslim Dogma 
(Cambridge, 1981). M. Muranyi, Ein altes Fragment medinensischer Jurisprudent aus 
Qairawdn (Stuttgart, 1985). P. Crone, Roman, Provincial and Islamic Law (Cambridge, 
1987). The latter very explicitly indicates dicir importance for “pre-classical law” 
(see p. 47), as does Muranyi in Matmalien zur malikitischen Rechtsliteratur (Wiesbaden, 
1984), p. 26, note 59. M. J. Kister, in addition to Sezgin, was among the first who 
recognized dte value of ‘Abd al-Razzacj’s Musannaf and Ma'mar’s Jam?. He used 
them even before diev were edited. Cf. his ‘‘Haddithu ‘an ban! Isra’ila wa-la haraja,” 
Israel Oriental Studies 2 (1972), pp. 215-239. 

3 Cf. Goldziher, Vorlesungen, p. 38 and the surveys of the literature in quesdon in 

Siddiqf, Hadlth Literature, Chaps. 4, 5, 7, 8; Azaini, Hadlth Methodology , Part 2. 
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gation of the origins of Islamic jurisprudence, Schacht expended a 
great deal of effort and ingenuity on the solution of these problems 
and employed a combination of internal criteria (of content) and 
external criteria (hatting to do with the isnad) in order to place indi¬ 
vidual traditions historically. Nevertheless, in examining his decisions 
about authenticity or forgery and his datings one is often unable to 
avoid the impression that a great deal of arbitrariness and uncer¬ 
tainty is in play, and that he does not apply his methods uniformly 
and consistently. Because of this, and because Schacht’s ideas have 
met with broad acceptance in western Islamic studies, one cannot 
overlook his judgments on the worth of the musannaf works and the 
material contained in them. 

The following early works of the musannaf type were available to 
Schacht: The two Athars of Abu Yusuf and al-Shaybani and the two 
Muwatta’ versions of al-Shaybam and Yahya ibn Yahya. In the case 
of the Athar he assumes that the ascription of the material to Abu 
Hamfa is credible, 4 but that even the latter’s own informants are 
not always the true authors or transmitters of the traditions pre¬ 
sented under their names, and that their citation of figures of the 
end of the first/seventh century' is almost completely fictive. 5 The 
certainty with which Schacht accepts Abu Hamfa as the true source 
of the Athar, for which he gives no detailed rationale, is surprising 
in view of Iris opinion, expressed in another context, that Abu Yusuf 
and al-Shaybam were in the habit of ascribing their own opinions 
to their teacher Abu Hamfa, which according to him was a cus¬ 
tomary procedure. 6 Similarly, Schacht assumes that the materials 
indicated as originating with Malik by al-Shaybam and Yahya ibn 
Yahya in their recensions of the Muwatta ’ were in fact received from 
him,' although the two versions are inconsistent in a number of ways. 
On the other hand, in many cases he expresses doubts about die 
authenticity- ol the statements of origin with which Malik supplied 
his traditions, 8 and rejects the ascription of texts to the so-called 

* 1 his emerges from Schacht’s use of tile Athar, cf. Origins, Part II, Ch. 2 and 
^123 an ^ ’ ' B anTla >” * n: Encyclopaedia of Islam, Second Edition, vol. 1, 

5 Cf. Schacht, Origins, p. 238. 

. , 6 Ibid. 

Cf. Schacht, “Malik,” in: Encyclopaedia of Islam, First Edition, vol. 3, pp. 205-209. 
Cf. Schacht, Origins, pp. 163 AT., 176 ff. 
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“seven lawyers of Medina” as largely unhistorical. Even if he does 
not explicitly place Abu Hanlfa and Malik under suspicion of forgery, 
he does insinuate that they at least presented as directly received 
traditions which they did not have directly from the indicated author¬ 
ities, and that they either did not know that the texts they indirectly 
adopted were forgeries or knowingly passed on Active traditions. Both 
premises are so weighty that they require independent proofs, that 
is, ones which do not depend on his theories. Schacht does not sup¬ 
ply these. He does not even provide plausible reasons for the assump¬ 
tion that, for example, Abu Yusuf’s reference to Abu Hanlfa is 
reliable, that of Abu Hanlfa to Hammad not necessarily so, and that 
of Hammad to Ibrahim al-Nakhafi only rarely credible. 9 

It does not seem advisable to adopt such a procedure, which rests 
on unfounded and unproven presuppositions, for the analysis of die 
newly accessible sources. It presents itself as an alternative to inves¬ 
tigate the musannaf works from the point of view of their history of 
transmission and to seek concrete evidence of falsification of the 
information about sources, thus not asserting it a priori, but—when 
possible—proving it. In order to test the practicability of this pro¬ 
cedure, I have preferred the Musannaf of 'Abd al-Razzaq as exper¬ 
imental material for two reasons, among others: It is the earlier of 
the newly accessible musannaf works, and its structure of transmission 
is at first glance more homogeneous than that of Ibn abi Shayba. 

A. 'Abo al-Razzaqi’s Musannaf —The Work and Its Sources 

1. 7 lie Edition 

The Musannaf of c Abd al-Razzaq ibn Hammam al-San c am (d. 211/827) 
has been available since 1972 in an eleven-volume edition prepared 
by Habib al-Rahtnan aI-A c zamI and published by al-Majlis al- c llmi, 
Beirut. It is unfortunate tiiat an introduction to the manuscripts used 
and die principles of editing is lacking. One was planned as an inde- 


9 He only gives reasons why particular texts from them are inauthentic, for 
instance: “express secondary' stages in the development of the Iraqian doctrines,” 
among other tilings (cf. p. 235); but the criterion he is applying is based on a 
fictitious legal development constnicted with the exclusion of early material. 
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pendent publication, but never saw the light of day. 10 From remarks 
of the editor and some illustrations of manuscripts used, it is possi¬ 
ble roughly to reconstruct the manuscript basis: 

1. The manuscript Murad Mulla (Istanbul) is the basic text. 11 It 
consists of five sections and is—by al-A'zami’s estimation—complete, 
aside from small losses at the beginning of the first and fifth sec¬ 
tions. 12 This judgement can only apply to the part of the text cov¬ 
ered by this manuscript, because the end of the work is missing. 
This manuscript dates from the year 747/1346-7. 13 It represents the 
basis for volumes one through ten, page 145 of the edition. 

2. For the rest, the manuscript Fayd Allah Efendi (Istanbul), from 
the year 606/1209-10, was used. 14 

Al-A'zamf consulted three other fractional texts for comparative 
purposes: 

3. A manuscript of the Zahiriyya (Damascus) from the seventh 
century. It begins on page 15 of vol. I and ends on page 57. 15 

4. A manuscript from al-Maktab al-Islaml (Damascus). It begins on 
page 353 of vol. 3 and ends in vol. 4, approximately on page 406. 16 

5. A manuscript from Haydarabad which comprises the text from 
vol. 9, page 271 to voJ. 11, approximately page 23. 17 

The work as a whole consists of 33 “books” ( kutab ), which are 
subdivided into chapters ( abwab ) and provided with headings. They 
do not all originate from the same transmission; rather, five different 
riwayas are to be observed: these are found at the beginning of the 
kitab in 22 books, in four books they are repeated once or several 


10 ‘Abd al-Razzaq, al-Musannaf —abbreviated below to AM—, vol. 1, p. 4. I used 
the first edition. A second edition has been published in 1983. 

11 Cf. Sezgin, Geschichte, vol. 1, p. 99. 

12 AM 1 , p. 1 . There are photographs of a few pages of the manuscript on pp. 
P5], [17], [21], [22], 

13 See AM 10, p. 145. 

^ H ^See AM 10, p. 126 (note); vol. 11, p. 471. On this cf Sezgin, Geschichte , pp. 

13 Cf. Sezgin, Geschichte, p. 99 (here identified as a separate Kitab al-salat, this 
should probably be corrected). 

16 See the photographs of the first folio in AM 1, pp. [19], [20]. The beginning 
and approximate end of the manuscript can be inferred from the references in the 
notes. 

17 Sezgin lists further, later manuscripts, Geschichte , p. 99; he is lacking the two 
ast named, however, about which no more precise information can be derived from 
the edition. 
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times at the beginnings of chapters, and eleven books have no explicit 
riwaya before ‘Abd al-Razzaq. In general, this probably means that 
that of the preceding text is still applicable. In three cases, however, 
the heading of the book is also missing, which could be the result 
of the loss of a folio. In one case the riwaya changes without indi¬ 
cation as a result of this. 18 

1. Riwaya A: 19 Abu Sa'Id Ahmad ibn Muhammad ibn Ziyad ibn 
Bishr al-A'rabl al-Basrl—Abu Ya'qub Ishaq ibn Ibrahim ibn ‘Abbad 
al-Dabarl—‘Abd al-Razzaq. From this tradition come the first four¬ 
teen books, that is, vols. 1-5 of the edition, book 16 (al-nikah) and 
17 ( al-talaq ), that is, two thirds of vol. 6 and all of vol. 7, and books 
27 ( al-ashnba) to 29 ( al-luqta ) in vois. 9 and 10. 20 It ends with the 
manuscript Murad Mulla. 

2. Riwaya B: Abu 1-Hasan 'Ah ibn Ahmad al-Isbahanl in Mecca-- 
Muhammad ibn al-Hasan ibn Ibrahim ibn Hisham al-Tusf—- 
Muhammad ibn 'All al-Najjar—‘Abd al-Razzaq. It is found in only 
three books of the manuscript Murad Mulla: in book 15 (aid al-kitab ), 
that is, at the beginning of vol. 6, in book 18 ( al-buyu c ) and prob¬ 
ably also the immediately following kitab al shahadal with which vol. 
8 stalls. This tradition is externally distinguished from the first in 
that it. much mom regularly introduces ‘Abd al-Razzaq with “ akhbarana 

3. Riwaya C: Abu 1-Qasim ‘Abd al-A‘la ibn Muhammad ibn al- 
Hasan ibn ‘Abd al-A‘la al-BusI, qadi in San'a 5 —Abu Ya'qub Ishaq 
ibn Ibrahim ibn ‘Abbad al-Dabarf—‘Abd al-Razzaq. It begins in 
vol. 8 with the twentieth book ( al-mukdtab ) and probably extends to 
the end of the kitab al-mudabbar in vol. 9. This is not completely cer¬ 
tain, because in these books the riwaya is either missing or reduced 
to the last link (al-Dabarl). This could also indicate riwaya A, which 
is externally hardly different from C. 

These three riwayas are limited to the manuscript Murad Mulla, 
and the next two to the manuscript Fayd Allah EfendT. 

4. Riwaya D: [Abu ‘Umar] Ahmad ibn Khalid [ibn Yazld al- 
Qurtubi]—Abu Ya'qub Ishaq ibn Ibrahim al-Dabarl-—‘Abd al-Razzaq. 


18 AM 10, p. 146. 

19 The iigla for die riwayas are mine. 

20 In vol. 9, p. 271 one should probably read Abu Sa'Id Ahmad ibn Muhammad 
instead of ‘“Abd al-Razzaq .Ahmad ibn Muhammad.” 
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This manuscript probably begins with it (vol. 10, p. 146). Since the 
beginning of the thirtieth book is missing along with its heading, one 
can conclude this only from the outer form, which corresponds to 
that of the following book ( al-fara’id ). There, and in the last (33rd) 
book, the kitab al jarm\ the riwaya is specified. It generally introduces 
the individual traditions with “ akhbarana ‘Abd al-Razzaq,” and is 
differentiated by this from the following riwaya, 

5. Riwaya E: Abu ‘Umar Ahmad ibn Khalid [ibn Yazld al- 
Qurtubl] Abu Muhammad ‘Ubayd ibn Muhammad al-Kashwarl— 
Muhammad ibn Yusuf al-Hudhaql—'Abd al-Razzaq. It is limited to 
the kitab ahl al-kitabayn and the wasaya cited in its appendix, and is 
externally to be distinguished from all of the other riwayas in that 
‘Abd al-Razzaq is not named before each individual tradition. 

The riwayas A, C and D run through Ishaq ibn Ibrahim al-Dabarl. 
Thus. 29 of the 33 books of the Musannaf derive from his tradition, 
that is, the greater part (90%) of the text available in the edition. 

The existence of different strands of transmission in one and die 
same manuscript indicates that the textual stock ii presents is a col¬ 
lection of parts of the work. This implies that we cannot be sure 
whether the work is really complete and the order of all the books 
really original. The collectors who put together the existing recen¬ 
sions between the second half of the fourth/tenth century and die 
beginning of the seventh/thirteenth or the eighth/fourteenth century- 
do not seem to have had at their disposal a complete version in a 
single riwaya. This also makes it difficult, if not impossible, to deter¬ 
mine with certainty whether all the “books” contained in die edi¬ 
tion were originally part of the Musannaf. Tliis question presents itself 
not only in the case of the last book, the kitab al-jdmf, which the 
editor characterizes as a w'ork of Ma'mar ibn Rasliid transmitted by 
Abd al-Razzaq, ’ 1 but also in the case of the kitab al-magkazi, which 
also contains primarily texts ol Ma'mar. 22 However, both books con¬ 
tain not exclusively traditions of Ma'mar, but also--if in smaller 


■' See the title page of vol. 1. On nl-Jdmi r of Ma'mar cf. Sezgin, “Hadis musan- 
nctaurnn mebdei’ and id., Geschichte, vol. 1, p. 291. 

- On the Kitab al-Mag!m?J of Ma'mar cf. op. cit. Possibly 'Abd al-Razzaq’s kitab 
a-maghazi is only an excerpt from this work. Cf. M. jarrar, Du Prophetenbiographu 
«towcfa Spanien. Ein Beitrag zur Uberlieferungs- und Redahomgesch'ckte (Frankfurt/Bern 
’Joy), p* 29. 
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numbers—ones which c Abd al-Razzaq purports to have from others. 
Thus, it is possible that ‘Abd al-Razzaq or his students already 
regarded them as part of his tradition work. This, in any case, is 
the view of the earliest manuscript (Fayd Allah Elendl), which closes 
the kitab al-jami c with the comment: Tamtna kitabu l-jami c [. . .] wa bi- 
tamamihi tamma jamfu kitabi l-musamiaf li-abi Bakr Abd al-Razzdq ibn 
Hammam ibn Nafi c al-San c am al-Tamani [. ..] ([With this] closes the 
kitab al-jamf, and with its completion the entire Kitab al-Musannaf of 
‘Abd al-Razzaq, and so forth, is complete). 23 This does not exclude 
the possibility that the Kitab al-Jami c of Ma'mar is contained virtu¬ 
ally in toto in the section of ‘Abd al-Razzaq’s Musannaf of the same 
name. 

2. The. Sources of the Work 

Even in a fleeting overview of the work, it is conspicuous that most 
of its books (kutub) contain materials which are supposed to derive 
largely from three people: Ma'mar, Ibn Jurayj and al-Thawn. 
Exceptions to this rule are the books al-maghdzT and al-jamf, which 
contain primarily texts of Ma'mar, and the kitab al buyu\ which has 
only very few traditions of Ibn Jurayj. On the basis of a repre¬ 
sentative spot check of 3810 individual traditions—or 21% ol the 
relevant parts of the entire work 24 —the supposed origin of ‘Abd 
al-Razzaq’s texts appears, more precisely, as follows: about 32% are 
from Ma'mar, 29% from Tbn Jurayj and 22% from al-Thawn. Tradi¬ 
tions from Ibn ‘Uyayna follow at a wide remove (4%). The remain¬ 
ing 13% are distributed over 90 names, to which only 1% or less 
are attributed; among them arc found other famous legal scholar 
of the second/eighth century, such as Abu Hanifa (0.7%) and Malik 
( 0 . 6 %). 

Let us assume for the moment that ‘Abd al-Razzaq’s statements 
of origins are correct. Then the work is compiled from three major 
sources. Each of the three major sources contributed several thou¬ 
sand individual traditions. This enormous volume makes it natural 
to suppose that they are either originally independent works, or parts 


23 AM 11, p. 471. 

24 The three “atypical” books have been excluded. 
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thereof, or the content of the instruction of these three figures, who 
in terms of age could have been his teachers, recorded in writing 
by ‘Abd al-Razzaq. On the other hand, the possibility that ‘Abd al- 
Razzaq fabricated his statements of origin in general is not to be 
precluded. The question which of the two hypotheses is more prob¬ 
able can, without recourse to external-—for instance, biographical or 
bibliographical—sources, most readily be answered on the basis of 
the four more voluminous complexes of tradition. Assuming that 
‘Abd al-Razzaq arbitrarily attributed them to the four people named— 
Ma‘mar, Ibn Jurayj, al-ThawrT and Ibn ‘Uyayna—, they ought to 
be similar in their structure of transmission. To make a comparison 
possible, it suffices to quantify the statements of origin of the four 
sources and assemble them into profiles. 

1. The Ma'mar source consists 28% of materials from al-Zuhri 
and 25% of materials from Qatada. 11% goes under the name 
Ayyub, just over 6% is anonymous, and 5% comes from Ibn Tawus. 
Ma‘mar’s own statements make up only 1%. The remainder (24%) 
is distributed among 77 names. 25 

2. The Ibn Jurayj source consists 39% of material from ‘Ata’, 8% 
is anonymous, 7% is allotted to ‘Amr ibn Dinar, 6% to Ibn Shihab 
[al-Zuhri], and 5% to Ibn Tawus. Ibn Jurayj’s own material comes 
to 1%. The remainder (34%) is divided among 103 persons. 

3. In the case of the al-Thawn source, his own statements dom¬ 
inate with over 19%; there follow, at some distance, the material of 
Mansur (7%) and of Jabir (6%); 3% of the texts are anonymous, 
and the remaining 65% is distributed among 161 sources. 

4. The Ibn ‘Uyayna source contains 23% traditions of ‘Amr ibn 
Dinar; 9% are allotted to Ibn abl NajTh, 8% to Yahya ibn SaYd, 
6% to Isma‘11 ibn abi Khalid, 3-4% are anonymous, and the remain¬ 
ing 50% represent 37 persons. His own opinion is not present. 

Arranged in a table, the results appear as follows: 


23 The calculations are based on the sampling given on pp. 58, 74 and 78, 
note 13. 
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al-Thawri Ibn ‘Uyayna ‘Abd al-Razzaq 



Number of 
rarer 

informants:' 26 



Number of 
traditions per 
informantP 


These profiles show that each source has a completely individual 
face. It is unlikely that a forger ordering materials and equipping 
them with false labels -would create units so strongly differentiated 
from each other. At the same time, it is to be noted that the profiles 
only represent very rough outlines and that the differences are rein- 


26 These numbers are limited to the sampling; the others are representative of 
the work as a whole. 

27 This is the quotient from the total number of traditions and the number of 
transmitters. 
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forced as one goes into greater detail, for instance, inquiring into 
the geographical affiliations of the sources or the formal character¬ 
istics of the texts. Thus, analysis of the structure of transmission of 
the Musannaf of ‘Abd al-Razzaq and his main sources leads to the 
conclusion that we are more probably dealing with real sources than 
with fictions of c Abd al-Razzaq’s. 

Some further formal characteristics which are conspicuous in ‘Abd 
al-Razzaq’s presentation of the traditions point in the same direc¬ 
tion, 28 for instance, the fact that ‘Abd al-Razzaq occasionally expresses 
his uncertainty about the exact origin of a tradition. An example: 

‘Abd al-Razzaq from al-Thawri from MughTra or someone else— Abu 
Bakr [i.e., ‘Abd al-Razzaq] was unsure about it—from Ibrahim, who 
said: . . . 29 

In the case of a notorious forger such doubts are scarcely to be 
expected, because they would compromise his actual aim, the feign¬ 
ing of certain and unbroken transmission. 

‘Abd al-Razzaq claims to have received thousands of texts directly 
from Ibn Jurayj, al-Thawri and Mahnar. This could be a fabrication. 
However, the fact that, for instance, isnads such as ‘Abd al-Razzaq— 
al-Thawri—Ibn Jurayj . . ,, 30 or—more rarely—‘Abd al-Razzaq—Ibn 
Jurayj—al-Thawri 31 or ‘Abd al-Razzaq—al-Thawri—Ma'mar . . , 32 
appear, and thus that indirect transmission from his main informants 
also occurs, is an indicator that ‘Abd al-Razzaq’s statements about 
origins are not arbitrarily chosen but really designate the sources 
from winch the relevant traditions derive. This fact is just as unrec- 
oncilable with the forgery theory as ‘Abd al-Razzaq’s transmitting 
anonymous reports from people for whom he otherwise names one 
of his main sources, for instance, ‘Abd al-Razzaq from a Medinan 
scholar ( shaykh ), who said: I heard Ibn Shihab report from . .., or 
‘Abd al-Razzaq from someone (rqjul) from Hammad from. . . , 33 In 


28 I use the term “tradition,” in addition to its common meaning, as a synonym 
for fradith, athar or khabar. 

29 AM 6: 11825 (The number before the colon indicates the volume; the num¬ 
ber after it is always die number of the text). 

30 Cf. AM 6: 11682; 7: 12631, 13020, 13607. 

31 Cf AM 6: 10984. 

32 Cf. AM 6: 10798. 

33 Cf. AM 7: 12795, 13622. 
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general, he has traditions of Ibn Shihab from Ibn Jurayj or Ma'mar 
and texts of Hammad from al-Thawri or Ma'mar. 

The results obtained from within the work find confirmation through 
reports of biographical character contained in various later works. 
Separate evaluation of these sources is advisable for methodological 
reasons, because the authenticity of the biographical traditions is no 
less controversial than that of the Hadith and the early legal traditions. 


B. The Author and His Work in the Light of the 
Biographical Sources 


According to the biographical literature, his full name is Abu Bakr 
'Abd al-Razzaq ibn Hammam ibn Nah'. 34 As nisbas we find: al- 
San'anl, 35 al-Yamanl 36 and al-Himyarf. 37 The last should indicate 
that he w r as a mawla of the Himyar. 38 Born in the year 126/744, 39 
he grew up in Yemen and studied there, but also undertook busi¬ 
ness trips to Syria which surely led him through Mecca and Medina, 
where he used the opportunity to meet with the scholars there. 40 
Later he lived and taught in Yemen and died there at the age of 
85 years 41 in the middle of the month of Shawwal of the year 
211/827. 42 


34 Ibn Sa‘d, Tabaqat, vol. 5, p. 399. Khalifa ibn Khayyat, Tabaqat, p. 289. al- 
Bukhart, Ta’nkh , vol. 3/2, p. 130. Ibn abt Hatim, Jarh., vol. 3, p. 38. Ibn ‘Asakir, 
Ta’nkh, vol. 36, p. 160. Ibn KhaUikan, Wafayat, vol. 2, p. 371. Ibn al-Nadtm, Fihrist, 
p. 318. al-Dhahabf, Tadhkira, vol. 1, p. 364. Id., Mizan, vol. 2, p. 126. al-Safadt, 
Nakt, p. 191. Ibn Hajar, Tahdhib, vol. 6, p. 310. (For the complete bibliographical 
information, see bibliography.) 

35 Ibn abr Hatim, Jarh, vol. 3, p. 38 and the literature following Ibn abr Hatim 
in the preceding note. 

3G al-Bukhart, TdnkJi, vol. 3/2, p. 130. Ibn ‘Asakir, Ta’nkh, vol. 36, pp. 164, 165. 

37 Ibn ‘Asakir, Ta’nkh, vol. 36, p. 160. al-Dhahabt, Tadhkira, vol. 1, p. 364. Id., 
Mizan, vol. 2, p. 126. al-Safadt, .Nakt, p. 191. Ibn Hajar, Tahdhib, vol. 6, p. 310. 

38 See note 34 and Ibn ‘Asakir, Ta’nkh, vol. 36, pp. 164, 166. 

39 Ibn ‘Asakir, Ta’nkh, vol. 36, p. 163. Ibn KhaUikan, Wafayat, vol. 2, p. 371. 
al-Dhahabt, Mizan, vol. 2, p. 126. aJ-Safadt, Nakt, p. 191. Ibn Hajar, Tahdhib, vol. 6, 
p. 314. 

40 Ibn ‘Asakir, Ta’nkh, vol. 36, pp. 160, 162, 178. al-Dhahabt, Tadhkira, vol. 1, 
p. 364. al-Safadt, Nakt, p. 191. 

41 al-Dhahabt, Tadhkira, vol. 1, p. 364. Less precisely: Ibn al-'lmad, Shadharat, 
vol 2, p. 27. 

42 Ibn Sa'd, Tabaqat, vol. 5, p. 399. al-Bukhart, Ta’nkh, vol. 3/2, p. 130. Ibn 
‘Asakir, Ta’nkh. vol. 36, p. 192. Ibn KhaUikan, Wafayat, vol. 2, p. 371. Ibn al- 
Nadlm, Fihrist, p. 318. al-Dhahabt, Tadhkira, vol. 1, p. 364. Id., Mizan, vol. 2, 
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'Abd al-Razzaq’s most important teacher was Ma'mar ibn Rashid 
who originated from Basra but had settled in Yemen. 43 According 
to Ito own statements, he studied with him for seven, eight or nine 
years. On the basis of his age, this must have been in the last years 
ol the life of Ma'mar, who died in 153/770T He was present at 
is death; presumably at that time he was still his student. The 
beginning of his studies with Ma'mar is thus to be dated approxi¬ 
mately m his twentieth year. 47 Earlier, however, he seems to have 
taken advantage of a visit of the Meccan Ibn Jurayj in Yemen to 
attend his lectures. 48 According to the statement of an older class¬ 
mate of 'Abd al-Razzaq’s, the later mufti and qadi of San'a’ Hisham 
ibn Yusuf (d. 197/812-3), 49 he was then 18 years old, 30 that is, Ibn 
Yemen would have to have taken place in the year 
4/75 1 2 ' Tliat 13 9 mte Possible, since Ibn Jurayj’s journeys in the 
last years of his life-he died in 150/767-^are documented else¬ 
where as well, and Ins presence is indicated in Basra in the follow- 

caUTd Sufy ^ n al_Thawrr < A 161/777-8) also numbers among 
Abd al-Razzaq s more significant teachers. 32 He made a stay in 
Yemen in the year 149/766,“ and 'Abd al-Razzaq probably obtained 

pT 9, p - W- * P- m Ibn 

„‘, Cf ' , S f d > Tabaqat, vol. 5, p. 397. al-Bukhart, Ta’nkh, vol 4 p 378 Ibn 
Hibban, Mashahir, no 1543. Ibn Hajar, Tahdhib , vol. 10, p. 243- vol. 6 p 311 

Ibn ‘Asakir 1 TaSh ‘Jf S' 3 ’ \'J 8 , (S ° UrCe: MuI ? amma d ibn Aban’aLBalkhI). 

of‘Umar) P 5 Z ! vo ' P- 4 26 (Mamar should be read instead 

43 Variants: 152, 154. 

himself)! Sa<d ’ VOh 5> P ' 397 (SOWCe: Ibn ‘ U >' a > 04a from ‘ Abd al-Razzaq 

_ 1 ;j hi l iS t r b J abIy 'fu- iS t ic ferred t0 by a bDhahabfs statement, Mizan vol 2 
of 4 On the 1 n r u t0 the Study of Tradition (talaba Film) at the age 
,o““ al ' Ra “ lq ” d M " wcC al ” Ib " 
pp"sn, 312. Ib “ ab ' bbUim ' PP' 52 c Abo Ibn Pfej.r, TMJtb, vol. 6, 

“ On him cf. al-Dhahabt, TadhM.ro, vol. 1, p 346 

» to bd“ r 'p r ?8?- VOb “• P ' 167 ' al - D "'“P "»>' 2 . p- 127. 

Dhlh a L BU 7 h S- Ta> ^’ V ° L 3/2) P‘ I3 °- Ibn abr Ha tim, Jarh, vol 3 p 39 al- 
rV’-f- 3f ?\ Id ’ Mmn ’ voL 2 > P- 128. al-Safadt, Nakt, p 191 

Y«,uf; „o«: Ibrahfm ib„ MW). '*» 
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the bulk of the material transmitted from him on this occasion. The 
same is true of Sufyan ibn ‘Uyayna (d. 198/813—4), who visited 
Yemen in the years 150/767 and 152/769 54 and is named in the 
biographical literature as a teacher of c Abd al-Razzaq. 50 That at this 
time he was already studying with Ibn ‘Uyayna can be inferred from 
a remark of ‘Abd al-Razzaq’s that he presented a hadlth of Ibn 
'Uyayna to Ma'mar. 56 Furthermore, it is not impossible that c Abd 
al-Razzaq repeatedly contacted the Meccans Ibn Jurayj and Ibn 
'Uyayna, as well as the Kufan al-Thawff, who spent most of the 
years 155/772-160/777 in Mecca, 5 ' on the occasion of the hajj. Aside 
from the people named, further names of informants are listed in 
the biographical works, among them ‘Ubavd Allah ibn ‘Umar, al- 
AwzaT and Malik, to name only the better known. 58 Most can also 
be documented as such in the Musannaf. Thus, the statements of dte 
biographical literature about ‘Abd al-Razzaq’s teachers to a large 
extent correspond to the information which can be gained from his 
work itself about liis more significant sources. Since, as far as I can 
tell, a direct dependence of the biographical reports on the work of 
‘Abd al-Razzaq—in the form of their being extracted from it—is 
not to be observed, they may be regarded as an independent 
confirmation of the conclusions drawn from the work itself. 

‘Abd al-Razzaq achieved such fame as a scholar in the last quar¬ 
ter of the second/eighth century that he attracted students from all 
comers of the Islamic oikoumene. Among them w'ere the Iraqis Ahmad 
ibn Hanbal and Yahya ibn Ma'ln, two of the outstanding ‘ulama’ of 
the first half of the third/ninth century, who studied with him for 
a year before the turn of the century. 59 Also found among the numer¬ 
ous students of ‘Abd al-Razzaq is the name Ishaq ibn Tbrahnn al- 

54 Ibn Sa‘d, as in note 53. 

55 Ibn Khaliikan, Wafaydt, vol. 2, pp. 129, 371. ai-Safadf, Nakt, p. 191. Ibn Hajar, 
Tahdhib, vol. 6, p. 311. 

5C Ibn abi Hatirn, Taqdima , p. 52 (Source: Ahmad ibn Mansur al-Ramadi, d. 265/ 
878-9, a student of 'Abd al-Razzaq. On him cf. al-Dhahabi, Tadhkira, vol. 2, pp. 
364, 564 f. al-Safadl, Nakt, p. 191). 

57 Cf. al-Baghdadl, Ta’rikh , vol. 9, pp. 71, 153, 159 f. 

58 Ibn abi Haum, Jarh, vol. 3, p. 38. Ibn ‘Asakir, Ta’rikh , vol. 36, p. 160, 1651 
Ibn Khaliikan, Wafaydt, vol. 2, p. 371. al-Dhahabi, Tadhkira, vol. 1, p. 364. Id., 
Mizan, vol. 2. pp. 126, 128. al-Safadl, Nakt, p. 191. Ibn Hajar, Tahdhib, vol. 6, 
p. 311. 

59 Ibn ‘Asakir, Ta’rikh, vol. 36, pp. 174, 176. Ibn Khaliikan, Wafaydt, vol. 2, 
p. 371. al-DhahabT, Miidn, vol. 2, pp. 126, 127, 128. al-Safadl, Nakt, p. 192. Ibn 
Hajar, Tahdhib , vol. 6, pp. 311, 312, 313. Ibn al-'Imad, Shadharal, vol. 2, p. 27. 
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Dabari, b0 from whom a large part of the version of die Musannaf 
wliich has come down to us derives. 

‘Abd al-Razzaq’s reputation rested above all on his book or books. 
The earliest references to them derive from his students Ibn MaTn 
(d. 233/847) and Ibn Hanbal (d. 241/855-6) and their student al- 
Bukharf (d. 256/870). 61 From them it can be inferred only that the 
books came into being before die turn of the century and that, 
among other tilings, they contained hadiths , but the references pro¬ 
vide neidier a tide nor any details about their structure. Ibn al- 
Nadim (d. 385/995) mentions a Kitab al-Sunan ft Ifiqh and a Kitab 
al-Maghdzt by him. 62 The designation “sunan book” leads one to 
assume that it was a work of the musannaf type. This is also implied 
by a number of characterisations of his work from the fourth/tenth 
century and later: Ibn ‘Adi (d. 365/975-6) remarks of ‘Abd al- 
Razzaq that he possessed asnaf zxA a voluminous Hadlth. Ibn Hibban 
(d. 354/965) numbers him among those who gathered (jama'a) and 
ordered thematically ( sannafa ). 63 AI-Kliushanf (d. 371/981-2) speaks of 
a “Kitab ‘Abd al-Razzaq fi khtilaf al-nas fi l-fiqh.” 64 Ibn Khayr (d. 575/ 
1179-80) knows die Musannaf by ‘Abd al-Razzaq in different nwdyas 
and mentions a kitab al-maghazi and a kitab al-jami c as parts of it. 65 

Al-Dhahabi (d. 748/1347—8) writes: “Sannafa alfamf al-kablr ” (he 
composed die Jdmf al-kablr arranged according to subject areas), 66 
and in another place, “He was the author of al-Tasanif.” 61 al-Safadr 
(d. 764/1363) has: “Sannafa l-Tafsir wa-l-Sunan ,” 68 This last indicates 
the existence of a Tafslr transmitted from him. 69 Ibn Kathfr (d. 774/ 
1372—3) mentions him as the author of the Musannaf and of the 

“Ibn 'Asakir, Ta’nkk, vol. 36, p. 161. al-Dhahabi, TadhHra, vol. 1, p. 364. Id. 

, ”> j’ P; f 28. ai-Safadi, Nakt, p. 191 (al-Dayn should be corrected to 

a^abarT). Bui Hajar, Tahdhib, vol. 6, p. 311. On him see below, pp. 68 f. 

Of al-Dhahabi, Miidn, vol. 2, p. 127. al-Bukharl, 7 r/rikh, vol. 3/“> n 130 
Ibn Asakir, Ta’nkh , vol. 36, pp. 164, 181, 183. ’ 

6i Ibn al-Nadlm, Fihrist, p. 318. 

63 Pm Hajar, Tahdhib, vol. 6, pp. 313, 314. 

., “ (M - Muran yi> “Das Kitab Mrnnad I,adit Malik ibn Aim von lsma'fl b. Ishaq 

•'i"noo K ' f 282/895),'' feitschrlft der Deutschen Morgenlandischcn G'eseltschaft 138 

(lyboj, p. 134. 

66 i i , Kha >' r ’ ^ahrasa, pp. 127-130, 236. I owe this reference to Maribel Fierro 
al-Dhahabi, Miidn, vol. 2, p. 126. 

67 Id., Tadhkira, vol. 1. p. 367. 

“ al-Safadl, Nakt, p. 192. 

a Tn™ 7 ¥ Slr haS been edited recent] y several times: al-Riyad, 1989; Beirut 1991 
and 1999 It is partially preserved in al-Tabari’s Jdmf. Cf. Horst, “Zur Uber- 
keferung, pp . 295, 297. Sezgin, Geschichu, vol. I, p 99. 
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Musnad al-Safadi and Ibn al-'Imad (d. 1089/1687) as the composer 
of the Musannafat . 71 It is to be assumed that the Kitab al-sunan fi 
l-fiqh, the Jami al-kabu , the Tasanif the Musannaf and the Musannafat 
are one and the same work, of which the present edition of the 
manuscripts entitled a \-Musannaf represents a recension. 72 Possibly all 
of these titles do not derive from the author himself, but designate 
the genre. 73 

However, c Abd al-Razzaq was already controversial in his lifetime. 
Several reasons for this can be discerned: 1. Inaccuracies in his oral 
transmission. It is true that it is emphasized by his students that he 
knew the Hadlth of Ma'mar by heart and was better versed in this 
area than other students of Ma'mar, 74 that his transmission from Ibn 
Jurayj was more reliable than that of others, 75 and that the mate¬ 
rial of his book consisted exclusively of direct, “heard” traditions, 76 
but Yahya ibn Ma'in and Ahmad ibn Hanbal were able to observe 

70 Ibn Kathir, Biddya, vol. 9, p. 265. al-Dabbagh (d. 696/1297) also has “ Musannaf ” 
in Ma'alim al-Tmdn, according to Muranyi, “Das Kitab Musnad hadit Malik,” p. 134. 

71 al-Safadi, Wdfi , vol. 6, p. 394. Ibn al-'Imad, Shadhardt, vol. 2, p. 27. 

72 Hajjt Khalifa asserts the identity of ‘Abd al-Razzaq’s Musannaf and his Jami r 
ft l-hadith, cf. Kashf vol. 2, col. 1712 (cf. voi. 1, col. 576). 

73 It would be wrong, however, to conclude, as G. R. Hawting did in his review 
in Bulletin of the School of Oriental and African Studies 59 (1996), p. 142, that early schol¬ 
ars did not associate a work called al-Musannaf with ‘Abd al-Razzaq simply because 
the title “ al-Musannaf 7 appears only late in Islamic biographical literature. ‘Abd al- 
Razzaq’s Musannaf was known by this tide to Ibn Mufarrij (d. 380/990-1), i.e. in 
the fourdi/tenth century al-Andalus (cf. Ibn Khayr, Fahrasa (Saragossa, 1894), pp. 
128-130), and—obviously independendy from that transmission—to Ibn abl Zayd 
al-Qayrawam (d. 386/996) (cf. M. Muranyi, Beitriige zur Geschichte der Hadit- und 
Rechtsgelehrsamkeit der Maldayya in JVordqfrika bis zum 5. Jh. d. H. (Wiesbaden, 1997), 
p. 256). Muranyi also mentions (p. 206) that al-Dabarl’s transmission had already 
been brought to Qayrawan a generation earlier by Ibn abl 1-Manzur (d. 337/948) 
under the tide Kitab ‘Abd al-Razzaq fl khlilaf al-nas fi l-fiqh. The fact that the work 
was transmitted with different titles almost from the beginning does not necessar¬ 
ily mean diat the work achieved its literary stabilization only much later, as Hawting 
suggests (op. cit., p. 143). If the work is not an authored book but—as 1 think— 
the transcripuon of 'Abd al-Razzaq’s lectures in which he transmitted his themat¬ 
ically arranged collections of legally relevant traditions, it is easily understandable 
that die whole had no tide given to it by 'Abd al-Razzaq himself. The lack of tide 
does not mean, however, tiiat there was no work by him at all or that it was very 
different from that presented in the manuscripts written in the seventh/thirteenth 
and eighth/fourteenth centuries. 

74 al-Dhahabi, Tadhkira, vol. 1, p. 364. Id., Mizan, vol. 2, p. 127 (source: Ahmad 
ibn Hanbal). Ibn abf Hatirn, Jarh, vol. 3, p. 38 (source: Yahya ibn Ma'In), 39 
(source: Abu Zur'a). Ibn Hajar, Tahdhib, vol. 6, p. 312. 

73 al-Dhahabi, Mizan, vol. 2, p. 127 (source: Ahmad ibn Hanbal). al-Safadi,. Naki , 
p. 191. Ibn Hajar, Tahdhib, vol. 6, p. 312. 

' 6 Op. cit. (source: Yahya ibn Main). 
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that he made mistakes when he was not reading from his written 
texts." It was also reported of him that he once let himself be pre¬ 
vailed upon to read aloud hadiths written by others that were unknown 
to him, which was regarded as passing on materials one had not 
heard oneself and was strongly condemned by the critical scholars. 78 
Because ol this, Yahya refused to write down traditions from c Abd 
al-Razzaq which were not recorded in his “book.” 79 Al-Bukharl fol¬ 
lowed him in this, and considered as “ sahkh ” only the traditions con¬ 
tained “in his book.” 80 2. In the last years of his life 'Abd al-Razzaq 
lost his eyesight 81 and could not himself check against the original 
the copies of his book presented to him, but depended in cases of 
doubt on the versions of the students whom he knew to be parti¬ 
cularly accurate, 8 - a procedure which he had perhaps also practiced 
before becoming blind. Furthermore, he is supposed to have dic¬ 
tated texts from memory. Because of this, Ahmad ibn Hanbal deemed 
the traditions of people who studied with him in this period to be 
dtftf (unreliable). 83 Later scholars such as Ibn al-Salah (d. 643/1245-6) 
joined him in this opinion 84 and—following al-NasaY (d. 303/915-6)— 
insisted that texts deriving from 'Abd al-Razzaq be tested, whether 
to distinguish the later from the earlier, good transmission, or because 
they generally distrusted him and only wanted to accept the tradi¬ 
tions attested elsewhere as well. 85 

3. Such fundamental reservations were based less on 'Abd al- 
Razzaq’s transmission practices than on his sympathy for the ShYa. 
It is attested by his profession to Yahya ibn Ma'in and by numer¬ 
ous pro- Alid statements. 06 'Abd al-Razzaq was won for the ShTa— 

re Kakl, p. 192 (source: Abu Haythama Zuhayr ibn Harb). 

Ibn abi Hatim, Jarh, vol. 3, p. 39 (source: Yahya ibn Ma'in from Abu Ja'far 
al-Suwaydi). On a similar case see Goldziher, Muslim Studies, vol. 2, p. 176. 

' al-Dhahabi, Mizan, vol. 2, p. 127. al-Safadi, Nakt, p. 192. 

° al-Bukhan, Ta’nkh, vol. 3/2, p. 130. 

\ f _I ) )hahabr ’ Miz5n > voL 2 > P- 127 (source: Ahmad ibn Hanbal). al-Safadi, Nakt, 
P-J91; Ibn Hajar, TahdMb , vol. 6, p. 312. ’ 

8 ‘ al-Baghdadq Kfdya, p. 259 (source: Ishaq ibn abl Isra’fl, i.e., Abu Ya'qub ibn 
i abMarwazi, d. 245/859-60, a student of ‘Abd al-Razzaq’s. On him cf. 
al-Dhahabi, Tadhkira, vol. 2, pp. 484 £). 

83 al-Dhahabi, Mizan, vol. 2, p. 127. al-Safadi, Nakt, p. 191. Ibn Hajar, Tahdhib, 

vol. 6, p. 312. ‘ J ’ 

84 al-Dhahabi, Mizan, vol. 2, p. 128. 

as ^ t ' P ' a FD* lalla br, op. cit. Ibn Hajar, Tahdhib, vol. 6, p 314 

197 ,oo Ib ‘A 7 ^ dr > Ta ’ M > vok 36, pp. 186, 187. al-Dhahabi, Mizan, vol. 2, pp. 
14/ 128. al-Safadi, Nakt, pp. 191-192. Ibn Hajar, Tahdhib, vol 6 p 313 
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clearly only at a rather advanced age—by Ja'far ibn Sulayman al- 
Duba‘1 (d. 178/794-5) during the latter’s sojourn in the Yemen. 8 ' 
Some of his students deserted him for this reason, 88 but Hadlth spe¬ 
cialists such as Yahya ibn Ma‘In and Ahmad ibn Hanbal did not 
regard his transmission as devalued by it. The statement is reported 
from Yahya: “Even if c Abd al-Razzaq were to lapse from Islam, we 
would not give up his Hadith .” 89 His Shrtsm is generally described 
as moderate. 90 He is supposed to have distanced himself from more 
radical movements like that ol the Rawafid. 91 Nevertheless, some later 
scholars apparently took his conversion to the Shfia as an occasion 
to put his reliability in question. According to Abu Hatim (d. 277/ 
890-1), for instance, one may indeed write down ‘Abd al-Razzaq’s 
Hadith, but not depend on it. 92 Others, such as al-Bukhan (d. 256/870), 
al-Dhuhli (d. 258/872), al-Tjli (d. 261/874-5), Abu Dawud (d. 
275/888-9), al-Bazzar (d. 292/905), and al-Daraqutni (d. 385/995), 
considered him, aside from exceptional cases, to be reliable. 9 " 

The edition of the Musannaf is based mainly on the version of the 
work transmitted by Abu Ya'qub Ishaq ibn Ibrahim ibn Abbad al- 
DabarL 9,1 Not very much can be learned about him from the bio¬ 
graphical literature. 95 He came from the village of Dabar near to 
San c a’ and already attended ‘Abd al-Razzaq’s lectures as a small 


87 Op. cit. in note 86. On Ja'far ibn Sulayman cf. al-Dhahabi, Tadhkira, vol. 1, 
p. 241. 

83 Ibn ‘Asakir, Ta’nkh, vol. 36, p. 187, 188. al-Dhahabi, Mizan, vol. 2, p. 127. 

83 Ibn ‘Asaldr, Talrikh , vol. 36, p. 192. al-Dhahabi, Mizan, vol. 2, p. 128. Ibn 
Hajar, Tahdhib, vol. 6, p. 314. On Ahmad’s opinion cf. also Ibn ‘Asakir, Tdntdi, 
vol. 36, p. 186. al-Dhahabf, op. cit., pp. 127, 129; Ibn Hajar, op. cit., pp. 311, 313. 

9(1 Op. cit. (source: Ahmad). al-Dhahabi, Tadhkira, vol. 1, p. 364. 

91 Ibn ‘Asakir, Ta’rikti , vol. 36, p. 191. al-Dhahabi, Mizan, vol. 2, p. 128 (source: 
Abu Bakr ibn Zanjawayh). On the Rawafid cf W. M. Watt/M. Marmura, Dor 
Islam. II Politische Entwickbmgm und theologische Konzepte (Stuttgart 1985), pp. 159-164 

and passim. ,, , oc 

n Ibn abi Hatim, Jarh , vol. 3, p. 39. Cf also Ibn ‘Asakir, Ta nkh, vol. 3b, 
p. 172. Ibn Hajar, Tahdhib, vol. 6, p. 314 (here the “/.a” before “yuhtajju bihxV has 
clearly been dropped.) 

9J al-Bukhan. Tdnkh, vol. 3/2, p. 130. al-Dhahabi, Tadhkira , vol. 1. p. 364. Id., 
Mizan, vol. 2, p. 127. Ibn Hajar, Tahdhib, vol. 6, p. 314. Ibn al-'Imad, Shadharat, 
vol. 2, p. 27. 

94 See p. 57. 

95 Cf al-Dhahabf, Mizan. vol. 1, p. 58. Id., ‘Ibar, vol. 2, p. 74. Ibn Hajar, Lisan, 
vol. 1, pp. 349-350. al-Sam‘ani, Ansab , vol. 5, p. 304. al-Safadl, Wdfi, vol. 6, 
p. 394 f. Ibn al-‘Imad, Shadharat, vol. 2, p. 190. 


NEW SOURCES FOR THE HISTORY OF ISLAMIC JURISPRUDENCE 69 

boy with his father. He “heard” the Musannaf 9fi in 210/825-6— 
thus, a year before ‘Abd al-Razzaq’s death—under the supervision 
of his father {bi-Hina 3 walidihi), at the age of approximately six years. 9 ' 
His father was thus a student of ‘Abd al-Razzaq’s, and it is to be 
assumed that he produced the manuscript which later passed into 
the possession of his son. Since, however, Ishaq “heard” the text as 
a child or at least claimed to have done so, he was able to omit his 
father from the isnad. Ishaq al-Dabarl is characterized as “sahih al- 
sama c ” (impeccable in oral transmission) and “ saduq” (upright), 98 but 
al-Dhahabi (d. 748/1347—8) notes that he also transmitted unac¬ 
ceptable ( munkara ) hadlths from 'Abd al-Razzaq, of which it was doubt¬ 
ful whether they really derived from ‘Abd al-Razzaq because they 
were unique, and texts about the authenticity of which his teacher 
was himself unsure. Muslim (d. 261/874-5), Abu ‘Awana (d. 316/ 
928-9), al-Tabara.nl (d. 360/971), al-Daraqutni (d. 385/995) and 
others, however, considered him reliable and drew ‘Abd al-Razzaq 
material from him. The suspicion that he belonged to the ShT‘a 
seems to feed exclusively on the fact that he was a student of ‘Abd 
al-Razzaq and transmitted some of his pro-‘Alid statements. 99 He 
died in 286/899. 100 

According to the criteria of critical Hadith scholars of the tliird/ninth 
century of the stature of an Ahmad ibn Hanbal, the transmission of 
‘Abd al-Razzaq’s Musannaf through Ishaq ibn Ibrahim should be cat¬ 
egorized as worthless. It was took place in the last years of his life, 
when he had become blind and was no longer able to check what 
was read to him with the necessary exactitude. The “heard” acqui¬ 
sition of the text by a six-year-old—even with the help of an adult— 
certainly does not contribute to a more positive evaluation. 

The historian must not necessarily adopt the strict standards of 
Hadith criticism. For his purpose, a purely written, not “heard” textual 

96 al-Dhahabi: al-Tasanif; al-Safadl: al-Musannajat. 

91 Ibn Khayr, Fahrasa , p. 130. al-Baghdadi, Hfaya, p. 64. al-Dhahabi, Mizan, 
vol. 1, p. 58 (in the Beirut edition no. 731). One source for this information is al- 
Daban’s Iraqi contemporary Ibrahim al-Harbl (d. 285/898). On him cf. al-Dhahabi, 
Tadhkira, vol. 2, pp. 584 f. 

es The precise meaning of this and other termini of evaluation in Hadiih criti¬ 
cism is difficult to define and probably varies from author to author. Cf. Juynboll, 
Muslim Tradition , pp. 184 ff. 

99 Muhsin al-Amin, A ( yan al-ShVa, vol. 11, p. 35. 

!D0 Cf. Ibn Khayr, Fahrasa, p. 130. al-Dhahabfs date of 182 is an error. 
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transmission is completely usable, even at the risk that it is faultier. 
It is to be inferred from a comment of 'Abd al-Razzaq’s student 
Ishaq ibn abl Israel that at lectures several students simultaneously 
checked over their copies and when differences occurred the master 
clarified the valid version of the text. Despite his blindness, through 
this procedure a high degree of agreement between original and 
copy could be achieved. Since it is to be assumed that Ishaq ibn 
Ibrahim al-Dabarfs manuscript was prepared by his fadrer or some¬ 
one else from a text of 'Abd al-Razzaq’s intended for instrucdon, 
Ishaq’s age has no significance for the written process of transmis¬ 
sion. Since, so far as I can see, neither Ishaq nor later transmitters 
substantially expanded or changed the text—aside from minimal 
clarifications 101 —, it is to be assumed that Ishaq’s tradition is an 
authentic version of the works of ‘Abd al-Razzaq. 102 The fact that 


101 Cf., for instance, AM 7: 12120, 13423, 13855. 

102 Specifically, the last version taught in his circle during Iris lifetime. The pos¬ 
sibility cannot be precluded that 'Abd al-Razzaq supplemented or abbreviated his 
collection several times in the course of his life. 

Hawting doubts the conclusion that the part of the text which is ascribed to al- 
Dabarl reproduces 'Abd al-Razzaq’s teaching (cf. his review, p. 142). He claims 
that the text “should be seen as the work of a later generation.” His arguments 
are: 1) “Reports in the sources indicate” that expressions such as “ qara'nd ‘ala” axe 
“often perfunctory”, i.e. are not an indication of direct transmission; 2) most of the 
traditions in the work begin with “qala ‘Abd al-Razzaq.” Neither argument is con¬ 
vincing. 1) Reports (Which reports? In which sources?) that the expression qara'nd 
‘ala was used although the text had not been read to the transmitter or author, 
cannot be generalized. It is dangerous to conclude on the basis of single reports 
that this happened “often” or almost always and that the term, dterefore, has no 
specific meaning at all. 2) The claim that “most of the traditions in the work begin 
with qala ‘Abd al-Razzaq ” is not correct. Al-Dabarfs riwaja is usually introduced 
at the top of a kitdb, rarely at the beginning of a chapter, with qara’nd ‘ ala and 
then mostly confines itself to giving only the name ‘Abd al-Razzaq at the head of 
the isnads. Only three books of al-Daban’s transmission have “ akhbarand ‘Abd al- 
Razzaq” (vol. 2, p. 335, vol. 9, p. 199 and vol. 10, p. 379) and only two books 
(vol. 2, p. 271 and vol. 9, p. 137) have “'an ‘Abd al-Razzaq” in their introductory 
formulae. This system is frequently interrupted by the expression “akhbarand ‘Abd 
al-Razzaq” which obviously means the same as “ qara’nd ‘ala ‘Abd al-Razzaq.’ In 
al-Qurtubfs riuiaya the words “ akhbarand ‘Abd al-Razzaq” are even regularly used 
to introduce the isnads. Two other transmissions from al-Dalian, dtose of al-A‘rabi 
and al-Busl, correspond, however, in not giving akhbarand every time. Therefore, 
their method of quotation seems to he al-Dabarfs original text which has been sys¬ 
tematically corrected by al-Qurtubi. The method of quotation displayed in die (orig¬ 
inal) transmission of al-Dabarfs text does not necessarily indicate later editing but 
this method may, of course, have been used by pupils when making copies of the 
material collected from their teacher. 
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Ishaq was still a child at the time of 'Abd al-Razzaq’s death could 
also speak for the assumption that the text remained largely in its 
original form and was not supplemented with oral traditions to any 
great extent. 103 


In comparison, very few texts begin with “qala ‘Abd al-Razzaq” and they are 
dearly in most cases additions by ‘Abd al-Razzaq himself to traditions quoted before 
or they are his comments on them. Strikingly, many of the additional traditions 
introduced widi qala Abd al-Razzaq’ continue with “sami'tu X” or another expres¬ 
sion of sama‘ which is normally not the case with the other types of introduction. 
It is erroneous to assume that the expression “qala X” necessarily indicates that the 
text is of a later generation. It may also be a comment made by the author or 
transmitter of a work during the transmission process written down by the students 
in the margin of their copies and later integrated in the body of the text, as seems 
to be the case in al-Dabarfs transmission of ‘Abd al-Razzaq’s Musannaf. 

For a more detailed discussion of the question whether the Musannaf really goes 
back to ^ Abd al-Razzaq cf. my The Author and his Work in Islamic Literature 
of the First Centuries. The Case of ‘Abd al-Razzaq’s Musannaf.Jerusalem Studies in 
Arabie and Islam (forthcoming). 

103 Hawting objected to such a reconstruction that it was based on an “undy¬ 
namic view of the tradition and that “the effects of the continuous reworking of 
die tradition, the introduction of glosses and improvements, the abbreviation and 
expansion of material” and so forth, “let alone simple errors of scribes and narra¬ 
tors ’ do not allow one to speak of authentic material. This objection has three 
shortcomings; 1) It is not true that I neglect those “effects,” as can be seen, for 
example, in the discussion of the corpora of traditions ascribed to Ibn Jurayj and 
Ibn ‘Uyayna, both allegedly going back to ‘Amr ibn Dinar (see below pp. 180-185) 
and in my articles Der Fiqh des -Zuhri,” “Quo vadis Tfafite-Forschung,” “The Prophet 
and the Cat,” and “The Murder of Ibn Abi 1-Huqayq.” 2) The possibility that tra- 
ditions changed during the transmission process must not lead us to conclude that 
we must give up the idea of reconstructing their original form and documenting 
the changes. 3) lhe concept of “continuous reworking of the tradition” which 
includes all possible changes is too general to be of any practical use. We must 
differentiate between types of changes that occur during the transmission process. 
It is one of the results of this study that 'Abd al-Razzaq and Ibn Jurayj can be 
characterized as collectors who tried to reproduce as accurately as possible the mate¬ 
rial which they had collected. This result does not exclude the possibility that they 
sometimes made mistakes and that later transmitters, copyists and even the mod¬ 
em editor of the work also made mistakes. I indicated obvious errors where I came 
across them. But these types of changes do not justify the conclusion that, for exam¬ 
ple, Abd al-Razzaq’s transmission from Ibn Jurayj is not authentic as a whole, i.e 
that we cannot be sure that the texts really go back to him and that they are gen¬ 
erally so heavily distorted that they cannot be ascribed to Ibn Jurayj anymore, 
lliere are no indications of such dramatic changes. Hawting’s comparison with his¬ 
torical traditions is misleading. The free use of traditions in this genre may not be 
generalized and transferred to the field of legal Hadith even if instances of manip¬ 
ulation can be observed here as well. 
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G. The Musajwaf —A Source for the Legal History of 
the First Half of the Second/Eighth Century 


Thus we have clarified two prerequisites on which the utility of the 
work as a historical source ultimately depends: 

1. The recension available in an edited form very probably repro¬ 
duces faithfully 'Abd al-Razzaq’s teaching material—aside from the 
sequence of all the books, textual losses and errors which crept in 
during copying and editing. In other words, the Musannaf represents 
a text which is in principle trustworthy and whose origins can be 
dated in the first decade of the third/ninth century perhaps even 
earlier. 

2. The work itself seems to be a compilation of the texts of older 
sources of varying size. They can be reconstructed from the state¬ 
ments of provenance ( isnads). 104 'Abd al-Razzaq came into possession 
of the materials of his four main sources largely between the years 
144/761-2 and 153/770. They are presumably texts which go back 
to scholars of the first half of the second/eighth century only Ibn 
'Uyayna lived much longer—, which the author acquired directly 
from them. Consequently, the materials of 'Abd al-Razzaq’s mam 
sources originated in the course of the first half of the second/eighth 
century and are thus among the earliest legally relevant textual col¬ 
lections of large dimensions which have appeared to date and whose 
authenticity can be considered ensured. 105 


104 With “reconstruction of sources” I do not mean here that we can reconstruct 
earlier works in their original form, but only that we can compile all the texts which 
are ascribed by ‘Abd al-Razzaq to main teachers. 

1(15 The word “authenticity” used here must not be misunderstood. I do not mean 
that the content of the traditions ascribed by ‘Abd al-Razzaq to Ibn Jurayj, for exam¬ 
ple, is reliable, but only that his ascription to Ibn Jurayj can be trusted. Whether 
the material transmitted by Ibn Jurayj is reliable or not is another issue. Besides, 
my judgement that the corpus of Ibn Jurayj traditions is authentic is limited to the 
material contained in ‘Abd al-Razzaq’s Musannaf. Texts ascribed to Ibn Jurayj in 
other sources are not included. The question as to whether his name was used by 
someone else to confer legitimacy cannot be answered without a detailed study o 
the sources in question. In the case of ‘Abd al-Razzaq’s Musannaf, however, it can 
be ruled out that Ibn Jurayj’s name was used by someone else. . 

G H. A. Juynboll expressed some reservation about my conclusion that the texts 
which in the Musannaf are ascribed to ‘Abd al-Razzaq’s main informants Ibn Jurayj, 
Ma'mar and ai-Thawri really derive from them (cf. P e 0 \ s P ecUV ' s Q “!J,\ e 

Study of Early Islamic Jurisprudence?”, Bibliotheca Orientaks 49 (1992), pp. DS .ioij. 
He considers it possible that ‘Abd al-Razzaq had fictitiously ascribed several or even 
many texts to his alleged informants. He argues that it was common among Hadim 
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.Since all four of the scholars from whom 'Abd al-Razzaq has the 
greater part of his material are also knot™ as the authors of writ¬ 
ten works which have until now been considered lost—for instance, 
the Kitab al-Sunan of Ibn Jurayj or the Jam? al-kablr and al-saghlr of 
Sufyan ai-Thawri 106 —, the question presents itself whether such 
works—received in lectures—are not completely or partially 'Abd al- 
Razzaq’s sources. It is imaginable that he cannibalized them and 
reworked them into a new synthesis. This impression is unavoidable; 
whether it is tenable can only be decided after reconstruction and 
a detailed investigation of the individual strands of sources. 

Another important problem is what informational value these 
sources have for the question of the origins and development of 
Islamic jurisprudence, how old the material that they contain is, 
where it comes from, what characteristics it displays in terms of form 
and content, and what conclusions can be drawn from it with respect 
to our question. To get to the bottom of these questions and to test 


scholars of the third/ninth century to invent additional isnads and mutun. As evi¬ 
dence Juynboll refers to the fact that collections of the third/ninth century and later 
contain many traditions ascribed to “Abd al-Razzaq, Malik, Suiyan ibn ‘Uyayna 
and al-Tayalisi that cannot be found in the collections preserved under their names. 
These traditions must, therefore, have been forged. This argument is not convinc¬ 
ing, however, because it is improbable that these collections are complete records 
of their teachings. Juynboll thinks, furthermore, that the textual elements which I 
interpreted as “criteria of authenticity” were introduced by ‘Abd al-Razzaq on pur¬ 
pose “in the expectation that even a critical Hadith student such as Motzki, living 
many, say twelve centuries later, might fall for this, being taken in by these frills 
and tassels as ‘hallmarks of authenticity,”’ This and Juynboll’s other highly specu¬ 
lative arguments as to why forgery of informants on a large scale may be “con¬ 
ceivable” need to be substantiated in order to be acceptable. In the meantime we 
can safely start from the working hypothesis that ‘Abd al-Razzaq’s main sources 
are not fictitious. I agree with Juynboll that it is desirable to check “diligently every 
single tradition supposedly transmitted by Ibn Jurayj to his alleged pupil,” by com¬ 
paring it with similar traditions in all other sources available, in order to be cer¬ 
tain whether it really goes back to Ibn Jurayj. Yet testing all traditions of the 
Musannaf ascribed to Ibn Jurayj, Ma'mar, ai-Thawri and others in this manner 
needs generations of scholars devoting their energies to that enterprise. By com¬ 
paring single traditions of the Musannaf with parallels in other sources, I have until 
now not detected a tradition which ‘Abd al-Razzaq or his transmitters purposely 
falsely ascribed to one of his main informants. 

!06 Cf. Ibn al-Nadlm, Fihrist, pp. 315, 316. According to him Ibn ‘Uyayna did 
not have a book; one could only hear his lectures. This probably means that he 
did not supply a written text to be copied. However, works are ascribed to him, 
which consequently are probably notes by his students: a Tafsir (thus op. cit., p. 316) 
and a Kitab al-Jawam? ft l-sunan wa-l-abwab (thus Abu Talib al-Makkf, Qut al-qulub, 
vol. 1, p. 324. Cf. also Sezgin, Bttkhan’nin kavnaklan, p. 42). On Ma'mar’s Jam ?, see 
above, p. 57, and Sezgin, “Hadis musannefatmin mebdei.” 
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whether they can be answered at all with the help of these sources, 

I have chosen two of c Abd al-Razzaq’s textual traditions—those of 
Ibn Jurayj and Ibn 'Uyayna—for a pilot study. One reason for this 
choice is that both are Meccan scholars. Since we know as good as 
nothing about the development of jurisprudence in Mecca m the 
first/seventh and second/eighth centuries—conditions in Medina and 
Kufa have been much more thoroughly researched and depicted 
there is an opportunity to fill this gap with the help of the materi¬ 
als of the two figures named. Another, decisive factor was the 
observation of certain formal characteristics of the Ibn Jurayj source 
which seemed particularly favorable for the determination of the 
provenance and authenticity of the texts contained in it. 

In view of the predominantly homogeneous structure of the Musannaf, 
it would not have been very efficient to extend the study over the 
entire work. Despite the expenditure of several extra years, the con¬ 
clusions would not have looked very different. For this reason, I have 
chosen a sufficiently large textual basis—the books al-nikak and al- 
talaq , 108 that is, three quarters of the sixth and the entire seventh 
volume of the work— but took pains to depict the results m a rep¬ 
resentative way. In principle, they are valid for the entire work with 
the exception of the appended kitab al-jami c and the kitab al-maghazi, 
which contain material from neither Ibn Jurayj nor Ibn 'Uyayna, 
and of the kitab al-buytf, where texts of Marinar and al-Thawri dom¬ 
inate. This limitation, furthermore, will—I hope contribute to the 
transparency and testability of the argumentation, which often leave 
something to be desired in Schacht’s work on the origins of Islamic 
law, which may in part explain his lasting success. Not least, a cer¬ 
tain familiarity with the Islamic law of marriage and divorce result¬ 
ing from some of my earlier work also played a role in the choice 
of the extract. It was, in fact, a great help in the clarification of 
many difficult passages. 


101 Cf. Schacht, Origins, pp. 8-9. , . _ , 

108 This book also contains material on a/-rida‘, al-najaqa, al-hadd, al-zma ana . 
forth which in later works are often to be found in their own or in other chapters. 

n»’ For a first investigation of this kitab cf. N. van der Voort, Zoektocht naar de 
waarheid met behulp van het Kitab al-MaghSzi in de Myatin^van ^bd ar-RazMXi 
b. Hammam as-Want (gest. 211/827), M.A. thesisJNijmegen 1996) and id, He 
Kitab al-magh&zi van ‘Abd ai-Razzaq b. Hammam al-San am, Sharqijyat 11/1 (1 
15-31. 


CHAPTER THREE 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 
IN MECCA TO THE MIDDLE OF THE 
SECOND/EIGHTH CENTURY 

A. The State of Research 

Schacht admits in his chapter on the Meccan school of law in the 
“pre-literary period,” 1 by which he designates the time before the 
middle of the second/eighth century, 2 that we know only little about 
it. 3 Its main authority among the Companions of the Prophet was 
Ibn 'Abbas and its “representative scholar” at the beginning of the 
second/eighth century 'Ata 1 ibn abl Rabah. He is—according to 
Schacht—the only one among the Meccan legal scholars of this time 
who is historically palpable as an individual. The information pre¬ 
served about him and his teachings contain an “authentic core” 
which was overlaid with Active attributions in the course of the sec¬ 
ond/eighth century. 4 The sources on which Schacht relies are pre¬ 
dominantly al-ShafiTs (d. 204/820) Kitab al-Umm , from which he 
draws nine references to him, and later commentaries on the Muwatta' 
of Malik ibn Anas such as those of al-Zurqam (d. 1122/1710), whom 
he cites three times and who once names as his source the com¬ 
mentary of Ibn 'Abd al-Barr (d. 463/1070), and al-La kn awf (d. 1304/ 
1887) (one attestation). In addition, he mentions Abu Yusuf (d. 182/ 
798), al-Shaybanl (d. 189/805), al-Darimi (d. 255/868), and al-Maqrizi 
(d. 845/1442) 5 once each. In an article on 'Ata’ Schacht adds a few 
biographical sources; 6 however, he seems to have obtained from them 
no new information about his teachings. 

The basis on which Schacht rests his conclusions is—as one can 
see—very narrow. A third of it consists of works whose authors lived 

1 Schacht, Origins, p. 228. 

2 (.1. op. cit., p. 140. Id., Introduction, p. 40. 

3 Schacht, Origins, p. 249. 

4 Op. cit., p. 250. 

5 Cf. op. cit., pp. 7, 131, 160, 167, 173, note 3; 186, note 6; 250 fif. 

G Encyclopaedia of Islam, Second Edition, vol. 1, p. 730. 
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several centuries after Ata 5 and whose sources are largely unknown. 
Even between his main source, al-Shafi'i, and Ata 3 there gapes more 
than a half-century. The credibility of the reports about the Meccan 
scholars of the close of the first/seventh century and the beginning 
of the second/eighth is thus anything but assured. Schacht assumes 
a critical attitude toward them and takes it for granted that opin¬ 
ions and doctrines were falsely attributed to Ata 3 after his death. As 
a criterion to distinguish the authentic from the false serves his the¬ 
ory about the historical development of Islamic jursiprudence, in 
which Iraq acted as a pioneer with respect to the Hijaz. This the¬ 
ory was developed essentially on the basis of the writings of al-Shafi'I, 
and is thus only conditionally appropriate as a criterion to measure 
the credibility of information which also derives from him. Schacht’s 
categorization of specific traditions on the basis of their content as 
authentic, of others as “spurious,” “fictitious,” “forged,” “ascribed,” and 
so forth is consequently subjective to a high degree, which is some¬ 
times expressed by careful formulations such as “possibly authentic,” 
“probably genuine,” “presumably genuine,” “certainly fictitious,” or 
“probably fictitious,” and so forth. 7 8 

G. H. A. Juynboll infers from the biographical work of Ibn Hajar 
that Ata 5 is supposed to have been the most important legal scholar 
of Mecca in his time, whose legal information was greatly in demand. 
He considers him to be one of the juqaha 7 whose legal decisions in 
the course of time were transformed into Prophetic hadiths, either by 
themselves or by anonymous persons. This assumption is based on 
the observation that Ata 3 s sama from numerous companions was 
doubted and that many hadiths were attributed to him which report 
about the Prophet without naming a source at the level of the 
Companions {mursalat). 9 ' Juynboll thus believes that the traditions of 
the Prophet, transmitted under Ata 3 s name are predominantly for¬ 
geries in which texts which were originally Ata 3 s were put into the 
mouth of the Prophet (and probably also of the Companions). 

The more recent studies by Muslim scholars on Islamic legal his¬ 
tory, too, treat Meccan fiqh grudgingly in comparison to that of 
Medina and Kufa. One learns only that Ibn Abbas was its founder 


7 Schacht, Origins, pp. 250 if. and passim. 

8 Cf. Juynboll, Muslim Tradition, p. 40. 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 


77 


and that some of his students, above all Ata 3 ibn abi Rabah 9 —in 
addition to him, further names are sometimes given: Mujahid, Tkrirna, 
Tawus and ! Amr ibn Dinar 10 —elaborated it. Scholars such as Abu 
1-Zubayr, Abd Allah ibn Khalid ibn Asid, Abd Allah ibn Tawus 
and after them Ibn Jurayj and Ibn TJyayna continued the school. 
They were followed by Muslim ibn Khalid and Sa c d ibn Salim. Its 
endpoint is represented by al-ShafiT. 11 Ultimately this all derives from 
biographical source material and is limited to the listing of names 
and occasionally some additional biographical information. 

B. Ata 3 ibn Abi Rabah 

1. The main source: authenticity and mode of transmission 

Unlike J. Schacht in his time, today we have at our disposal a source 
which if it is historically reliable—allows a comprehensive and 
detailed insight into Ata 3 ’s legal scholarship: the tradition of Ibn 
Jurayj from Ata 3 ibn abi Rabah in the Musannaf of Abd al-Razzaq. 
The decisive question is whether or to what extent this tradition can 
be regarded as authentic. Can this problem be solved with more 
objective criteria than those used by Schacht? 

a. External formal criteria of authenticity 
Magnitude 

It is possible to identify a number of formal criteria which speak for 
the genuineness of die corpus of Ata 3 traditions in the work of Ibn 
Jurayj. Its magnitude should be mentioned first. The traditions of 
Ibn Jurayj from Ata 3 ibn abf Rabah comprise almost 40% of all 
the texts of Ibn Jurayj contained in the Musannaf of Abd al-Razzaq. 
The next 25% are distributed among the following five scholars: 


138 ^ ^ a - ja <am>m fi to’rikh al-fiqh al-islatm (Cairo, 1361/1942), 


G f ht- at-Khudarr, Ta’nkh al-tashn‘ al-isldml (5th ed., Cairo, 1939), p. 156. 
M. al-Hajaw, Alfikr al-samifi ta’nkh al-fiqh al-isldml (Rabat and elsewhere, 1345-49/ 
1926-31), v °l. 1, pp. 297-298, 301. M. Yusuf Musa, Muh.ddara.tfi ta’rikh al-fiqh al- 
ulami (Cairo, 1954 -55), vol. 1, pp. 38-39 (sources: al-Dhahabr, Tadhkira and other 
biographical lexica). 

i usuf Musa, op. cit., vol. 2, p. 24 (source: Ibn Ha 2 tn, al-Ihkamfi usul al-ahkam). 
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'Arnr ibn Dinar (7%) 

Ibn Shihab (5.8%) 

Ibn Tawus (4.9%) 

Abu 1-Zubayr (4.1%) 
c Abd al-Karlm (3.3%) 12 

Five further sources to be classed as Meccan or Medinan together 
have a share of only 8.1%. These are: 

Hisham ibn c Urwa (2.1%) 

Yahya ibn SaTd (2%) 

Ibn abl Mulayka (1.43%) 

Musa ibn c Uqba (1.3%) 
c Amr ibn Shu'ayb (1.25%) 

There follows in the list of frequency a group of ten people with a 
total share of 6.9%. The quota for individuals lies between barely 

1 and 0.5%: 

Sulayman ibn Musa 
c Ata’ al-Khurasanl 
Naff, mawla of Ibn ‘Umar 
Hasan ibn Muslim 
Mujahid 

JaTar ibn Muhammad 

Dawud ibn abl Hind 

Ayyub ibn abl Tamlrna 

Ibrahim ibn Maysara 

c Abd Allah ibn ‘Ubayd ibn ‘Umayr 

The remaining 21.5% are distributed among 86 people-among 
them famous Iraqi juqahd> such as al-Hasan [al-Basri] and a^akam 
ibn ‘Utayba, but also a few unknowns, anonymous traditions and 

Ibn Jurayj’s own views. 1 ' 1 


>2 The digits after the decimal point have been rounded off. ^ ofIbn 

13 The frequency calculations are based on a samp mg fbjA 3 _ 14Q53) _ 

Turayi from the kkdb al-mkdh and the kilab al-talaq (- Vols. b 7 Nos. , 

The total number ofless frequent informants m the Musarmaf as a whole ^surety 
far above 100. The 1% lacking in the total are Ibn Jurayj s own opmi - 
see p. 83. 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 79 

The curious proportions of Ibn jurayj’s alleged sources strongly 
speak against the possible assumption that he was a forger who pro¬ 
jected his own legal ideas and those current in his time in Mecca 
and elsewhere back into the previous generation of scholars and 
fathered them upon them. Why should he have made the task so 
difficult for himself? Would one not expect that he would have 
referred to one or at the most a few of the most valued earlier 
fuqaha 3 and transmitters, and to these practically evenly? Why does 
he expose himself to the danger of having his hoax uncovered with 
a legion of sources? 

It seems to me more plausible to interpret the distribution of fre¬ 
quency of Ibn Jurayj’s sources as follows: c Ata’ ibn abl Rabah was 
Ibn Jurayj’s teacher over a relatively long period of time. Since, mea¬ 
suring by date of death, he was the eldest of Ibn Jurayj’s significant 
authorities—he died in 115/733—one can conclude that he was 
probably his first teacher. After his death—or perhaps even during 
Ins lifetime—Ibn Jurayj also heard the lectures of other Meccan 
scholars such as ‘Amr ibn Dinar and Abu 1-Zubayr and of some 
who were not resident in Mecca, for instance Ibn Shihab al-Zuhrl, 
whether he traveled to them or contacted them when they stayed 
in Mecca for the hap, or whether he obtained written texts from 
them or their students. The high number of sporadic informants can 
be explained by Ibn Jurayj’s place of residence, Mecca, which as a 
place of pilgrimage offered him the opportunity to meet with schol¬ 
ars from all corners of the Islamic oikoumene. The relatively frequent 
appearance of Medinans with Ibn Jurayj is probably also geograph¬ 
ically conditioned. 

Genres 

A second argument for the authenticity of Ibn Jurayj’s ‘Ata 1 mate¬ 
rial can be drawn from an analysis of its genres. From this point of 
view, one can first divide it into two categories: the genres of responsa 
and of dicta. By a responsum I mean an answer (jawab) to a question 
(max’ala); in the sources it is occasionally also characterized as a legal 
opinion (fatwa). An example: Ibn Jurayj said: “I asked ‘Ata’ about. . . 
He said: ...” 

A dictum, in contrast, is defined as a statement ( qawlhadith) which 
is not preceded by a question in the text. In the material transmitted 
by Ibn Jurayj from ‘Ata 3 the shares of the two genres are practically 
equal in size. Mixed forms occur relatively rarely. The responsa can 
be subdivided into the transmitter’s, i.e. Ibn Jurayj’s, own questions 
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and those from others; the former can be asked directly or indi¬ 
rectly, i.e., through an intermediary, and the latter anonymously or 
not anonymously, i.e., the questioner can be identified by name. 

An example of the anonymous type of question: Ibn Jurayj said. 

‘“Ata 5 was asked (sidUa) about... He said: ...” 

On the other hand, the answers the same is true for the dicta 
can be classified as personal material and that from others. By the 
material of others is meant citations of statements or descriptions of 
actions of persons other than ‘Ata 3 , thus, for example, hadlths and 
athar. Mixed forms occur. ‘Ata 3 ’s own material can be subdivided 
according to considerations of content, and material from others 
according to the circle of people from which it comes or to which 
it refers—thus, for instance, the Prophet, sahaba, or contemporaries 
of ‘Ata”s. I regard Ibn Jurayj’s occasional statements that Ata 
rejected or approved something, and so forth, as disguised dicta. For 
a better overview of the classification of the Ibn Jurayj 'Ata 3 tra¬ 
dition, let us represent it in a diagram. 




‘Ata”s answers to questions from Ibn Jurayj comprise by far the 
largest portion of the responsa; the anonymous cases do not even 
come to 10%, while those from identified other persons are very 
rare. In the genre of the responsa personal material predominates 
strongly; material from others comes to only 10%. Among the dicta 
the difference is not so sharp. Here, the proportion of material from 
others is 30%. 

If one compares the relationship between the two main genres, 
which is 50 : 50 in the case of ‘Ata 3 , with that in other important 
sources of Ibn Jurayj’s a large difference is conspicuous: In the case 
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of ‘Amr ibn Dinar the share of responsa is only 9% (exclusively to 
questions of Ibn Jurayj’s), in the case of Ibn Shihab approximately 
14% (of these, however, only 1.5% to questions of Ibn Jurayj’s!), in 
the case of Ibn Tawus 5.5% (exclusively to questions of Ibn Jurayj’s), in 
the material from Abu 1-Zubayr no responsa are to be found at all 
and in that of ‘Abd al-Karim 8% (only to questions of Ibn Jurayj). 14 

What can the analysis of the genres contribute to the question of 
the authenticity of the texts? The fact that the two main genres 
appear in such different proportions in the cases of Ibn Jurayj’s var¬ 
ious sources in itself seems to me to speak against the assumption 
of systematic projection back into the preceding generation of schol¬ 
ars. In such a case one would expect more uniformity in the method 
of forgery. The same applies to the different frequency of the types 
of question within the responsa that Ibn Jurayj transmits from ‘Ata 3 . 
Can one dismiss the indirect, the anonymous and the non-anony- 
mous questions from others as mere stylistic means that Ibn Jurayj 
employed according to the principle vanatio delectat ? 

The question-answer schema implies a strong claim to truthful¬ 
ness, insofar as the question is directed by the transmitter or stu¬ 
dent himself to the source or teacher whose statement is reported. 
Through the question, the questioner participates in die answer to 
a certain extent as its actual originator. The immediacy of the trans¬ 
mission can scarcely be expressed more strongly. Formulations such 
as “samttuhu yaqul ,” “ akhbaranl ,” or “qala ll ,” also introductions that 
signal direct, oral transmission—which does not exclude the possi¬ 
bility' of written records—have a distinctly lesser authenticity con¬ 
tent, not to speak of the simple “ ( an X qala.”' b If one assumes from 
Ibn Jurayj’s many direct questions to ‘Ata 3 that he wanted to feign 
the highest degree of genuineness, how does one explain the fol¬ 
lowing two introductions: Ibn Jurayj said: “I asked someone to ask 
‘Ata 3 about. . ., when 1 could not hear him (haythu la asma'u )” or “I 
sent someone to ‘Ata 3 with the question about.. .”? 16 Why does he 
invent anonymous questions, which have a lesser authenticity con¬ 
tent, since they presuppose the transmitter only as a hearer and not 

:4 On die basis of die calculations, see p. 78, note 13. 

15 Here I am not basing myself on the rules of the later science of Hadith relat¬ 
ing to these terms, since they cannot be assumed to have been followed systemat¬ 
ically in the earlv period; rather, I proceed from the plant meaning of the terms. 

16 AM 6: 10825; 7: 13893. 
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as a co-actor? Why does he transmit, instead of exclusively responsa, 
a quantity of dicta from ‘Ata 2 as well, two thirds of them with the 
simple formula “‘an c Ata 2 qala ”? 

Whoever defends the hypothesis of projection or forgery must be 
able to answer these questions plausibly. To me, the analysis of the 
genres seems to speak against such an assumption. On the other 
hand, it seems natural to interpret the genres and their differences 
historically. This may seem somewhat speculative at first glance; how¬ 
ever, this impression will be dispelled below. 

The large number of c Ata 2 ’s responsa to questions from Ibn Jurayj 
indicates an actual, long-term student-teacher relationship between 
the two. The questions from others, in which the asker of the ques¬ 
tion is occasionally identified by name, imply a circle of students 
around ‘Ata 2 or that his instruction was public. 17 The quantity of 
the transmitted material and the precise differentiation between responsa 
and dicta, as well as between his own questions and those of others, 
rather certainly presuppose written records of Ibn Jurayj s. It is 
imaginable that he first wrote down questions which he later asked 
during instruction. The answers, which are usually very short and 
pithy, he could have immediately noted down. That he also had the 
opportunity to ask questions spontaneously is shown by the not infre¬ 
quent cases in which ‘Ata 52 s answer stimulates Ibn Jurayj to further 
questions, and by the dicta which are immediately followed by ques¬ 
tions, whether he demanded a more detailed explanation in this way 
or attempted to make the case more specific. 19 The combination of 
dicta from ‘Ata 2 with a following question from the student makes 
clear that Ibn Jurayj did not receive the genre of dicta, for instance, 
in the form of a collection of sayings left in written form, but in the 
lectures or presentations of his master. One may probably imagine 
that ‘Ata 2 presented legal problems or theoretical cases with his solu¬ 
tions in his classes. Interrupting questions were clearly allowed m 
such lectures. In addition, there may have been pure question-and- 


v Cf. especially AM 6: 10440 (anonymous question with following question by 
Ibn Jurayj); 7: 12862 (samftu ‘Abd Allah ibn ‘Ubayd [ibn 'Umayr ] yas’alu Ata an), 
12614, 13883 (sami‘tu 'Ata’an yus’alu —in the latter case with a further question by 
Ibn Jurayj). On the circle of students, cf. also pp. 105 f. 

18 On the question of written records, see below, pp. 95-99. 

19 Cf., for instance, for questions on answers: AM 6: 10706, 7..1193 '% 

12917. For questions on dicta: AM 6: 10673, 10816, 10912; 7: 12435, 13586. 
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answer sessions, perhaps following the treatment of a specific sub¬ 
ject. Ibn Jurayj’s many questions can probably best be explained in 
this way. The relatively small amount of other people’s material in 
the responsa and its larger share of the dicta leads one to suspect that 
although ‘Ata 2 was superior in legal questions and lectured without 
notes, his knowledge of traditions related to law was limited and it 
was necessarily for him to rely on written texts for this. 

b. Internal formal criteria of authenticity 

In addition to the two external formal criteria of authenticity, mag¬ 
nitude and genre, it is possible to ascertain further indices that speak 
for the genuineness of the Ibn Jurayj—‘Ata 2 tradition. I call them 
internal formal criteria of authenticity, since they are based on an 
investigation of the way in which Ibn Jurayj presents ‘Ata 2 ’s mate¬ 
rial. Here, the central question was to what extent a personal profile 
of Ibn Jurayj is recognizable and whether there are critical remarks 
of his about the views of his teacher or other formal indications 
which are not reconcilable with a thesis of projection into the past 
or forgen’. 

Ibn Jurayj’s legal opinions 

It has already been mentioned in passing that ‘Abd al-Razzaq trans¬ 
mits from Ibn Jurayj some of his own legal opinions as well. 20 He 
generally introduces them with “‘an Ibn Jurayj qala” rarely with 
“samftu Ibn Jurayj yaqulu.” 71 It is true that the number of Ibn Jurayj’s 
legal dicta is small in the context of the tradition as a whole (1%), 
but when one compares the frequency of his dicta with that of the 
material transmitted from his sources, he nevertheless takes twelfth 
place. 22 However, the quantity is less important than the fact that 
his own legal view’s exist. If one imputes that Tbn Jurayj projected 
his own legal opinions onto earlier legal scholars in order in this 
way to lend them greater authority, one must have a convincing 
explanation why legal pronouncements which do not refer to his 
teachers or any informants are transmitted from him at all. 


20 See above, p. 78, note 13. 

21 On the fatter formula cf., for instance, AM 6: 10729. 

22 According to the frequency list on p. 78, he would be placed at die head of 
the group of ten before Sulayman ibn Musa. 
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Ibn Jurayj’s commentaries 

The untenability of the thesis of projection becomes still clearer 
through the commentaries of his own with which Ibn Jurayj horn 
time to time provides the ‘Ata’ material he transmits. One can clas¬ 
sify them into additions, which are of either clarifying or amplifying 
character, and contradictions. Both types of comment have obviously 
been added to the text later by Ibn Jurayj. It is clear that the young 
student—if our assumption that ‘Ata’ was his first teacher is cor¬ 
rect-—did not have the competence and self confidence to supple¬ 
ment or criticize his master’s remarks at the stage when he received 

them. 

Two examples of additions: 

Ibn Jurayj said: I said to ‘Ata’: “The umm wahd of Maysara the Wa 
of Ibn Ziyad, claims that her child is not Maysara’s. [ Ata ] said. o 
[her claim is not accepted], the child belongs to the bed and to him 
who engages in illegitimate sexual relations belongs nothing (al-walad 
li-l-firdsh wa-R-l-'aMr al-hajcr).” Ibn ‘Ubayd ibn Thnayr [thereupon] smd 
to him: “Aren’t the physiognomists ( qafa) called in for this. L A taJ 
said' “The child belongs to the bed and to him who engages m ille¬ 
gitimate sexual relations belongs nothing.” Ibn Juray, said: Jjay: 11 
the woman says this, she is charged with lying and beaten. 

Ibn Jurayj said: I said to 'Ata’: “A youth (ghuldm) married a woman 
without having reached [the capability of] emission of semen (lam 
yablush anyunzila). After this he committed fornication. Is he stoned 
J'Ata’l said: “No! I am not of the opinion that he is stoned until he 
has’an emission when he sleeps with her.” I said [to ‘AtaJ: “[Assuming] 
two men bear witness, ‘We saw him on her belly, without adding 
anything.” 24 [‘Ata’] said: “An example is made of both ol them. Ibn 
Jurayj said: I say: “Neither of the two receives the hadd penalty, since 
neither of the two [witnesses] bore witness to fornication, but they 
receive an exemplary punishment.” 25 


23 AM 7: 12381 (the emphasis is mine). A parallel is 12529. It has a few more 
words The other divergences seem to derive from scribal errors The meaning 

to “stoning” (tarn), which would also be conceivable, for good reason. Of. 
Minzur lisdr, 'al-'arab, vol. 4. p. 166. al-ZabidT, Taj al-arus , yol. 3, p. 127. al 
Qastallaru, Irshad al-sdri ild shark al-Bukhdn, vol. 4, p. 10- R ” 

lexicon (Cambridge 1984 ; reprint of the edition London 1863 77), vol 2, s.v. 

21 Instead of: “[wa-ld] ywidam” I read ya&dam, as in AM /. mom. 

23 AM 7: 13393. 
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In the first example there is an amplifying addition, in that Ibn 
Jurayj supplements ‘Ata”s statement, which is limited to the case of 
the umm walad, i.e., the slave, with the case of the free woman. The 
second example consists of an ex post facto justification of ‘Ata”s 
solution. 

Even more unequivocally than the additions, the contradictory 
commentaries speak for the thesis of later additions: 

Ibn Jurayj said: I said to ‘Ata’: “The man divorces die woman, and 
she spends a part of her waiting period. Then he returns to her dur¬ 
ing the waiting period and divorces her without having slept with her. 
Starting from what day must she observe her waiting period?” ['Ata’] 
said: “She must complete the rest of her waiting period.” Thereupon 
he recited: “Thumma talaqtumuhunna min qabli an tamassuhunna ” 26 ([If] 
you then divorce them [the women] before you have sexual relations 
with them). Ibn Jurayj said: “I say: ‘That is in j rhe case ofj marriage; 
this [however] is a return.’” 27 

Ibn Jurayj puts ‘Ata”s Qur’anic justification for his legal ruling into 
doubt by pointing out that the verse cited refers to the case of mar¬ 
riage and not to that of returning during the waiting period. The 
verse means that in the case of marriage with subsequent divorce 
before consummation no waiting period is necessary. 'Ata’ also uses 
the verse for the case of returning during the waiting period, which 
in his opinion is analogous, and concludes from it that no new wait¬ 
ing period is to be observed, but only the remainder of the one that 
was broken off. Ibn Jurayj, on the other hand, rejects this qiyas. 

Ibn Jurayj said: I said to ‘Ata’: “A man is absent from his wife. She 
had not asked him beforehand for permission to go out. May she leave 
the house to circumambulate [the Ka'ba] or to care for an ill blood 
relative?” [‘Ata’] said: “No.” [Ibn Jurayj j: He refused this very decid¬ 
edly. I said: “[Assuming] her father dies?” He [‘Ata’] refused to allow 
it to her in the case of her fatherf’s death]. I [however] say: “She can 
go to him and to [another] close blood relative. Ibn ‘Umar [even] left 
die Friday prayer sendee to see a relative to whom he had been 
called.” 28 

A last example: 


M Qur’an 33:49. 
27 AM 6: 10948. 
29 AM 7: 12538. 
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Ibn Turayi from 'At,a 3 . 

[IbnJurayj] said: I said to him: “A slave married a free woman whom 
he mislead about himself with the clann that he was a fee mam He 
sent her money that belonged to his master. [Ata] said. Whatever 
of that same money of his he [the master] can [still] find, he can 
[again] take possessxon of; [on the other hand], for whatever she has 
already used she is not responsible. If, however, the money belonged 
to the slave, it remains her property.” Ibn Jurayj: I and Ubayd All 
ibn Tab!] Yazid 29 [however] say: My property (mal) and that oi my 
slave are the same. He [,the master, may] take it away [from her], 
[but] she is entitled to the bridal gift of her kind. 

If Ibn Jurayj had already had a divergent opinion at the reception 
of these teachings of ‘Ata”s, then he would have discussed them with 
his teacher. Such cases are attested, if only rarely . 31 

The assumption that Ibn Jurayj added the comments to the tra¬ 
dition of ‘Ata’, and not only those which I have called contradic¬ 
tions but supplements as well, only at a later stage may be considered 
sufficiently certain . 32 The example in which Ibn Jurayj bases his argu¬ 
ment on the behavior of ‘Abel Allah ibn ‘Umar is particularly con¬ 
clusive in this respect, since Ibn Jurayj has it from the Medman 
tradition of transmission, which he received only secondarily. n 
the tradition of Ibn jurayj, projection of his own legal opinions or 
those of others onto ‘Ata 5 is out of the question. His own profile as 
a legal scholar is dearly recognizable in his legal dicta and his sup¬ 
plementary and critical comments on some of ‘Ata 55 s opinions. The 
development of Meccan jurisprudence after ‘Ata 5 is also reflected m 

them . 34 

With Ibn Jurayj’s legal dicta and his comments on the tradition of 
‘Ata 5 , the arguments which can be marshalled in favor of the lat¬ 
ter’s authenticity are not yet exhausted. Four more points seem to 
me noteworthy in this connection. 


29 The text has ‘Ubayd Allah ibn YazTd; intended, however, is probably Ae 
‘UbayS iS ibn abl vLd mentioned also in 7: 12791, 12793. On him of. Ibn 
Sa'd, Tabaqat , vol. 5, p. 354. 

30 AM 7: 13072. „ 

31 Cf. AM 6: 10440, 10816, 11496; 7: 12369, 13751. . 

32 On another type of comment which also supports this hypothesis, see 

^oflhis see p. 207. A similar case is AM 6: 11113, where Ibn Jurayj prefers, 
instead of ‘Ata”s opinion, that in a tradition of ‘Umar and Ibn Mas ud. 

34 On this see pp. 186, 205. 
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Indirect traditions of 'Ata 5 

‘Ata 5 is—as has been shown—Tbn Jurayj’s main source. If ‘Ata 55 s 
authorship of texts were wholly or partially forged, it would not be 
to be expected that he would also report opinions from ‘Ata 5 of 
which he claims that he did not get them directly from him, but 
learned them by way of a third party. There are, however, such tra¬ 
ditions. For example: 

Ibn Jurayj said: “‘Abd al-Hamid ibn Raff transmitted to me from 
‘Ata 5 after his death that a man said to Ibn ‘Abbas: ‘A man divorced 
his wife 100 times.’ Ibn ‘Abbas replied, ‘Take three of them and leave 
out the 97.’ 5535 

In view of the fact that Ibn Jurayj generally transmits ‘Ata 55 s traditions 
of Ibn ‘Abbas direedy from ‘Ata 5 , such a text is to be evaluated as 
an indicator of the precision and credibility of Ibn Jurayj’s statements 
of origin. Had he been a forger, he would surely have credited this 
tradition of Ibn ‘Abbas to his own account. In another case, Ibn 
Jurayj transmits a responsum of Ibn ‘Abbas both directly from ‘Ata 5 
and through someone who heard ‘Ata 5 . 36 The two versions are not 
completely identical, which similarly speaks for Ibn Jurayj’s precision 
and credibility, since he could have eliminated the shorter version 
of his source in favour of his own. Ibn Jurayj also transmits a few 
legal opinions and hadiths from ‘Ata 5 through his teachers ‘Amr ibn 
Dinar and ‘Abd al-Karlm al-Jazari 37 or anonymously . 38 

Ibn Jurayj’s uncertainties 

Occasionally Ibn Jurayj expresses uncertainty about precisely what 
‘Ata 5 meant or said. For example: 

Ibn Jurayj said: I said to ‘Ata 5 : “May a slave marry four wives with 
the permission of his master?” Ibn Jurayj: He acted as if he did not 
reject it. 39 


3j AM 6: 11348 (emphasis mine). Variants of it are also in Malik, Muwalla ’ (Y), 
vol. 2, 29:1 (anonymous) and Ibn abl Shayba, Musannaf, vol. 5, pp. 12-13 (through 
Alqama, ‘Antara and Sa‘fd ibn Jubayr). ‘Abd al-Hamfd ibn Raff is among Ibn 
Jurayj’s infrequent informants. 

56 Cf. AM 7: 12553 and 12571. 

37 Cf. AM 6: 11080; 7: 14001 (‘Amr ibn Dinar); 6: 1 1460 (‘Abd al-Karim). 

3il AM 7: 13121. 

AM 7: 13138. Perhaps Ibn Jurayj was mistaken in this case, since Ibn ‘Uyayna 
reports from Tbn abl Najfh that ‘Ata’ was of the opinion that (lie slave could marry' 
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He is similarly unsure in the case of the concubinate of a slave 
whether 'Ata’ allowed it generally, if the slave financed it from his 
own money, or only with the permission of the master . 46 This cau¬ 
tious mode of expression in cases of doubt bears witness to Ibn 
Jurayj’s uprightness and to his intention of reporting tire teachings 
of his master as faithfully as possible. 

‘Ata”s variants 

A concern for exact, verbatim transmission is also to be observed m 
places where Ibn Jurayj notes 'Ata”s divergences from traditions 
which he has obtained from other sources as well as 'Ata’, or which 
he heard from him several times. The following examples are instruc¬ 
tive in this respect: 

Ibn Jurayj said: 'Ata’ transmitted to me f akhbaram): “A woman was 
brought to ‘Alt ibn abl Talib who had married in her waiting period 
and with whom the marriage had been consummated. He divorced 
her and ordered her to complete the remainder of the waiting penod, 
and then to observe the following waiting penod. When her waiting 
period was over, she had the choice: if she wished, she could marry 
[the man whom she had married in the waiting penod again], or not. 
[Ibn Jurayj:] Someone other than ‘Ata’ said to me in this hadith: And 
she has the right to her bridal gift.” ‘Ata’ said [as a supplement to 
the hadith or in another context]: “She has a nght to her bridal gift 
for that which he received from her [in terms of sexual satisfaction]. 

Here Ibn Jurayj differentiates precisely between 'Ata”s transmission 
of the text and bis own opinion about the case represented, while 
in another source this view is annexed to the hadith, and thus ascribed 
to c Ah. 

In another place Ibn Jurayj notes 'Ala's divergences from a story 
about a verdict of the caliph 'Umar, which he transmits in lull from 
Hisham ibn ‘IJrwa from his father, in a similarly meticulous way . 4 
'Ata's variants are quite insignificant; they are two textual expan- 

onh^two”women, but that Mujahid allowed (bur (13139). However, it is also con¬ 
ceivable that ‘Ata’ later changed his mind and that Ibn Juray] is reporting a la er 

P °t° AM 7: 12835. The text is confused in places, but the meaning is clear 
41 AM 6: 10532. A similar verdict is also transmitted from 'Umar, with the 
difference, however, that they may not remarry. Cf. Motzki, “Der Fiqti des -Zu n. 
die. Quellenproblematik,” Der Islam 68 (1991), pp. 29 34. . , 

« Cf. AM 7’ 13650. 13651. The story' is relatively long; ior this reason, l ha 
eschewed a translation. 13651 begins with the words: “Ibn Jurat] sard: I heard Ata 
report the same ( yuhaddithu ), but he. said: . . 
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sions of a few words. One may ask oneself why Ibn Jurayj did not 
cite c Ata”s version, which he presumably learned earlier, in toto and 
note ‘Urwa ibn al-Zubayr’s divergences instead. Tins could be for 
the simple reason that it is simpler to add supplements than omis¬ 
sions. It could also, however, have to do with 'Ata”s defective isnads — 
Ibn Jurayj does not name any source from whom 'Ata 3 got this 
case—a state of affairs which I will have occasion to discuss later . 43 

Another example of Ibn Jurayj’s striving for exactitude: 

Ibn Jurayj transmitted to us from 'Ata’: “The Prophet did that: he 
made her manumission her bridal gift.” [Ibn Jurayj:] “He [‘Ata’] did 
not mention that it was Safiyya .” 44 

Ibn Jurayj presumably added the note about Safiyya when he became 
familiar with the corresponding traditions about her. 'Abd al-Razzaq’s 
Musannaf it is true, contains—as far as I can see—no correspond¬ 
ing tradition of Ibn Jurayj’s, only one each from Ma'mar ibn Rashid 
and Sufyan al-Thawn , 45 but that is dearly no proof (hat he did not 
know it. Ibn Jurayj’s note shows how false such a conclusion e silen- 
tio would be. The following examples as well illustrate the unreli¬ 
ability of die theory of projection and the weakness of inferences e 
silentio. 

Ibn Jurayj from ‘Ata’: “Ibn al-Zubayr made her [the umm walad\ a 
portion [of the inheritance] of her son .” 46 

With traditions from the early period of Islam it is sometimes to be 
observed that later sources, whether compilations or commentaries, 
proride the names of people involved who are not named in the 
texts of older collections. It has been concluded from this that these 
names were not known to the original transmitters and that they are 
the inventions of later generations. This may occasionally be true, 
but one may not regard it as the rule, as the following variant of 
the above tradition proves: 

Ibn Jurayj transmitted to us with the words: ‘Ata’ transmitted to me 
{akhbaram): “Ibn al-Zubayr included Umm Habf—-the umm walad of 
Muhammad ibn Suhay'b, known as Khalid—in the property ( mat ) of 
her son .” 47 

43 See pp 151 f„ 158. 

44 AM 7: 13108. 

45 Cf. AM 7: 13107, 13110. 

46 AM 7: 13217. 

47 AM 7: 13220. 
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Thanks to the precision and completeness of Ibn Jurayj s trans¬ 
mission from 'Ata 5 , which is visible in such examples, one can con¬ 
clude that the precise knowledge of details must not eo ipso necessitate 
their mention. Since only a fraction of the sources from which the 
Muslim scholars of the third/ninth to fifth/eleventh century could 
draw are at our disposal today, the greater detail of later sources is 
in itself no proof for the unreliability of their additional information. 
Rather, such proof must be adduced case by case. The assumption 
that in the above text the names originated with Ibn Jurayj or 'Abd 
al-Razzaq can be ruled out, since in this case the forger would surely 
have eliminated the superfluous original version. 

The inadmissibility of the conclusion e silentio does not apply only 
to individual elements of traditions, but also to whole traditions. 
Schacht often reasons according to the schema: II the tradition T is 
not yet present with the early compiler E but is present with the 
later compiler L, then it must have come into existence between E 
and L . 48 That this conclusion is not generally valid is demonstrated 
by the following two traditions of Ibn Jurayj from Ata . 

Ibn Jurayj said: I said to ‘Ata’: “He divorced her while she was men¬ 
struating (ha’idany [‘Ata*] said: “He should take her [the woman] back 
(_ yarudduha j and then, when she is pure [again], pronounce the divorce 
or keep [her ].” 49 

In this respotisum 'Ata 5 refers to no tradition to support his opinion. 
If only this text had been preserved, Schacht would have had to 
conclude that during 'Ata 5, s lifetime no corresponding tradition yet 
existed, or at least it could not have been biown in Mecca, in adher¬ 
ence to his motto: “The best way of proving that a tradition did 
not exist at a certain time is to show that it was not used as a legal 
argument in a discussion which would have made reference to it 
imperative, if it had existed. [. . .] We may safely assume that the 
legal traditions with which we are concerned were quoted as legal 
arguments by those whose doctrine they were intended to support, 
as soon as they were put into circulation .” 50 This does sound obvious, 
but is not always correct, as the following respotisum of c Ata”s shows: 


48 Cf. Schacht, Origins, pp. 140 ff. . , 

« AM 6: 10962. On ‘Ata”s opinion about the correct time for divorce, ct. also 

10919,10951. 

50 Schacht, Origins, pp. 140-141. 
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Ibn Jurayj said: I said to ‘Ata 5 : “He divorces her while she is men¬ 
struating ( ha’idan ).” ['Ata*] said: “She may not calculate her waiting 
period according to it [her menstrual period] (la taHaddu biha), [rather,] 
she should fulfill three [cycles of] menstruation ( hayd ).” I said: “[Assuming] 
he divorced her in the hour in which she menstruated [i.e., in which 
her menstrual period began].” ['Ata*] said: “It was reported to us ( ba- 
laghana) that the Prophet said to Ibn 'Umar: ‘Take her back until the 
time when she is pure, then divorce [her] or keep [her ].”’ 51 

‘Ata”s Prophetic dictum is a very abbreviated version of a tradition 
of the Prophet which is preserved in numerous variants. I will return 
to it in another place . 52 His version strongly resembles the responsum 
of 'Alai's on this subject mentioned first. Thus we can assume that 
‘Ata 5 already knew the Prophetic hadith in some form when he 
answered Ibn Jurayj : s question, but did not consider himself obliged 
to cite it. There are several imaginable reasons, which will be dis¬ 
cussed later, for his not doing so . 53 

There are several cases in which Ibn Jurayj quotes a legal solu¬ 
tion once as an opinion of c Ata”s and another time as his trans¬ 
mission of a hadith. Another example is the controversial 54 early legal 
maxim “al-walad h-l-firdsh wa-li-l J dhir al-kaja1 ,, (tire child belongs to 
the bed, and to the one who engages in illegitimate sexual relations 
belongs nothing), which Ibn Jurayj cites twice as ‘Ata”s rdy and once 
as a Prophetic dictum known to him . 55 

The existence of such variants from one and the same authority 
can hardly be brought into harmony with the assumption that mate¬ 
rial was merely fathered upon him. One would have to estimate Ibn 
Jurayj as very limited in intelligence to suppose that he would not 
have noticed the contradictions. 

On tire theme rd"y versus hadith let us also give the following exam¬ 
ple, which similarly contradicts the thesis of projection. Ibn Jurayj 
notes about a number of c Ata”s legal ideas that this position was 
also held by one of the Companions of the Prophet or the caliphs. 
In general he clearly identifies this as his own comment, without cit¬ 
ing a source for it. It is hardly likely that a forger would have resisted 


51 AM 6: f0969. 

52 See pp. 132-136. 

53 See pp. 120-123. 

il4 Cf. Schacht, Origins, pp. 181 f. 

55 AM 7: 12369, 12381, 12862. Also see pp. 126 ff. 
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the temptation to enlist ‘Ata 5 for the purpose. Two attestations of 
this: 

Ibn Jurayj from ‘Ata 5 about a man who divorced his wife three times 
but then slept with her and denied that he had divorced her, against 
whom [however] the divorce was witnessed. [‘Ata 5 ] said [about this]. 
“The two are separated; he is not stoned or punished. Ibn Jurayj 
said: “It was reported to me ( balaghani) that ‘Umar ibn al-Khattab rule 
accordingly .” 515 


Ibn Jurayj transmitted to us from ‘Ata 5 the pronouncement: He [t e 
slave] is allowed no renunciation (lid 2 ) [of his wife, who is also of slave 
status] without [the permission of] his master, and it is [for a period 
of] two months.” Ibn Jurayj said: “It w'as reported to me (balaghani) that 
‘Umar ibn al-Khattab said: ‘The slave’s renunciation is two months. 


‘Ata 5 ’s “weaknesses” 

I summarize a further cluster of internal formal criteria of authen¬ 
ticity under the designation of “weaknesses” of ‘Ata 5 . It is not par¬ 
ticularly felicitous, since it might suggest value judgments which I 
would not like to have associated with it. I mean by it simply those 
data which do not show ‘Ata 5 as an infallible legal scholar who has 
the correct answer to all questions and adheres to them unwaver 
ingly With a student who was passing off his own teachings as those 
of his teacher in order to share in his glory, one would presumably 
seek such references to the latter’s deficiencies in vain. With ^ Ibn 
Jurayj, one finds them in abundance. Four “weaknesses of Ata s 
which Ibn Jurayj in some cases surely did not see as such can be 
observed in his tradition: ignorance, uncertainty, changes of opinion, 

and contradictions. . „ 

‘Ata 5 answered a few of Ibn Jurayj’s questions with “ma alimtu, 
“la adit 5 (I don’t know) or “lam asma c fiha bi-shay 5 ” (I have heard 
nothing about that ). 58 In other cases he nevertheless follows such 
confessions of ignorance with a conjecture. For instance, Ibn Juray] 
asks ‘Ata 5 after the latter has cited a dictum of ‘A’isha’s: “From whom 
are you transmitting that” (ta’thiru)? [‘Ata 5 ]: “I don’t know. I think 
(hasabtu) that I heard ‘Ubayd [ibn TJmayr] say it .” 59 Or: Ibn Juray] 


36 AM 7: 13408 (emphasis mine). 

57 AM 7: 13188 (emphasis mine). 

58 AM 6: 11522; 7: 12658, 13655, 14030. , « ,,, 

53 AM 7: 14001. The manuscript text is somewhat corrupt: Instead ol ^ quau 

_prllfnr smrtrests. read aala, and instead of ‘“abdan,” ‘ Ubaydan. 



said: I said to ‘Ata 5 : “Is whoever intentionally ( jamidan ) makes a 
woman permissible to her former husband [through an intervening 
marriage] to be punished?” [‘Ata 5 ] said: “I don’t know. I think he 
should be punished .” 60 

Ibn Jurayj reports on ‘Ata 5 ’s changes of opinion several times with 
the words: “Earlier I heard him say . . ,” 61 or “later he said . . ,”, 62 in 
one case noting that he likes ‘Ata 5 ’s first opinion better than his later 
one . 63 An example for illustration: 

Ibn Jurayj transmitted to us from ‘Ata 5 the statement: “Stoning is not 
performed when someone who has never yet been married (bikr) or 
someone who has already been married (thayyib) commits fornication 
with a female slave. Both [the bikr and the thayyib ] are whipped one 
hundred [strokes] and exiled for a year.” [Ibn Jurayj] said: “The same 
is true when a free woman commits fornication with a slave. ‘Ata’ 
used to say something else before that, until he heard that said by- 
Habib ibn [abr] Thabit. After that he said it [too ].” 64 

That ‘Ata 5 changes his mind and adopts the legal opinion of a rel¬ 
atively unknown Kufan scholar cannot be a projection. 

Finally, it speaks against the thesis that Ibn Jurayj fathered his 
own views on ‘Ata 5 that sporadically he cites contradictory state¬ 
ments from him on the same subject. A glaring example is afforded 
by two responsa on the question of the ila 2 : 

Ibn Jurayj said: ‘Ata 5 was asked about a man who had sworn not to 
approach his wife [sexually] for a month, and stayed away from her 
for live months. ‘Ata 5 said: “That is no renunciation (laysa dhalika bi- 
f / ffl 5 m )”! 65 

To precisely the same question he responds on another occasion: 
“That is a renunciation (dhalika ila’un ), regardless of wfiether he 
specified a date or not. When four months have passed—as God, 
the Exalted, says—it is a [divorce ].” 66 

Since ‘Ata 5 also shows a further uncertainty in the question of the 
tiff which indicates a process of development and perhaps originates 


60 AM 6: 10780. A further example of this type is present in AM 7: 11954. 

“ E.g. AM 7: 11954, 11966. 

62 AM 7: 11680, 12974. 

63 AM 7: 11680. 

61 AM 7: 13391. In the text is Habib ibn Thabit. Presumably, however, the 
Habib ibn abi Thabit mentioned in 6: 10323, 10644 is intended. On him cf. Ibn 
Sa‘d, Tabaqat, vol. 6, p. 223. 

65 AM 6: 11620. Cf. also 11603, 11618. 

66 AM 6: 11627. Cf. also 11610. 
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in the influence of others, 6 ' this contradiction could be based on a 
chronological remove between the two questions. Then we would 
similarly be dealing with a change of opinion, which Ibn Jurayj does 
document, but does not—as in some other cases—identify as such. 
A forger of the stature of Ibn Jurayj—if he in fact were one—could 
presumably be trusted not to commit the error of discrediting his 
master through contradictory statements. 

c. The results of the test of genuineness 

It would be possible to adduce some further internal formal criteria 
which speak for the genuineness of Ibn Jurayj’s c Ata 5 tradition. 
However, I think that the foregoing two external and six internal 
formal criteria of authenticity are sufficient to support the following 
conclusions: 

Ibn Jurayj’s c Ata 5 material in the Musannaf of c Abd al-Razzaq actu¬ 
ally derives from ‘Ata’ ibn abl Rabah, who must have been one of 
Ibn Jurayj’s most important teachers. Ibn Jurayj generally differentiates 
precisely between statements of £ Ata”s, those of other informants and 
his own opinion and does not hesitate to diverge from his legal teach¬ 
ings. It is not to be expected that there are intentionally false ascrip¬ 
tions of opinions to : Ata’ in this tradition. It can be considered a 
historically reliable source for the state of legal development in Mecca 
in the first decade of the second/eighth century. This chronological 
placement results from the traditional death dates of c Ata 5 and Ibn 
Jurayj. 'Ata’ died in 115/733 and Ibn Jurayj in 150/767. 68 The 
difference of 35 years and the assumption that Ibn Jurayj began his 
studies at the age of 18 make it likely that he studied with c Ata 3 
only in the last two decades of the latter’s life. c Ata”s legal opin¬ 
ions, however, surely did not spring from the void only at this time— 
that is hard to imagine on the basis of their enormous bulk alone—; 
rather, their development reaches back at least inter the last two to 
three decades of the first/seventh century. Whether lrc. had prede¬ 
cessors on whom he could rely, i.e., whether the origins of Islamic, 
jurisprudence are to be placed in his time or perhaps even earlier, 
is to be clarified by an investigation of 'Alai's legal sources. 69 I have 

67 AM 6: 11610, 11627 with 11648. 

6? On this see below, pp. 253 IT., 269 f. 

6< ’ See Chap. IIl.B.2.b. 
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Conclusions from the criteria of authenticity 
According to my calculations, the Musannaf of c Abd al-Razzaq con¬ 
tains approximately 5,250 individual texts from Ibnjurayj, of which 
about 2,000 refer to 'Ata 3 . 72 One half of them are responsa to ques¬ 
tions of Ibn Jurayj’s, such texts often consisting of more than one 
question and answer, the other half dicta and traditions of 'Ata 33 s, 
some of which display considerable length. The remaining approxi¬ 
mately 3,250 texts are distributed among 100-200 sources, who in 
turn name up to three or more sources in the isnad. It is quite 
unlikely that this mass of heterogeneous material was kept by Ibn 
Jurayj exclusively in his memory and transmitted by heart. 

If poems, anecdotes, stories and short legal maxims can be retained 
relatively well, juridical dialogues and descriptions of intricate legal 
situations are as inappropriate for memorization as can be imagined. 
For illustration, let us enjoy the following—admittedly extreme- 
example: 

Ibnjurayj said: I said to “Ata 1 : “[What do you think about] the man’s 
saying ‘and khaliyya’ and ‘khalawti minni ?’” ['Ata 3 ] said: “[They are] the 
same [in value].” I said: “[And the words] ‘and bariyyd and ‘binti n 
minni?’ ” [ £ Ata 3 ] said: “[They are] the same.” I said: “[And the words] 
‘anti ba’ina ’ or ‘qad bind minni ?”’ [Ata 3 ] said: “[They are] the same. 
As to his words ‘and khaliyya’ ‘anti sarah,’ ‘i c taddl’ or ‘ anti taliq ,’ they 
are a suma with respect to which no freedom of choice is left to him 
(la yudayyami)', it is a divorce. As to his words ‘anti banyya ’ or ‘anti ba’ina’ 
they are something that has been newly introduced ( ahdathu)] [for this 
reason] freedom of choice is left to him -with respect to them; if he 
desires divorce, it is one, and if not, then not.” I said: “What is your 
opinion if he said: ‘anti taliq,'’ ‘anti khaliyya’ ‘and banyya’ ‘ anti ba’ina 5 or 
‘anti sarah.,’ and afterwards said: ‘I intended three [divorces],’ [then] 
regrets [it] and loves his wife ( ahlahu ) [again]?” [Ata 3 ] said: “He is left 
no freedom of choice.” I said: “[Assuming] he said nothing indicating 
divorce?” ['Ata’] said: “[What he said about his intention] is sufficient; 
he has pronounced a definitive divorce, [and in consequence] she is 
separated from him; it is a [threefold] divorce.” ‘Anir ibn Dinar said: 
“No, rather there is [only] one [divorce], as long as ‘anti banyya, khaliyya, 
ba’ina’ or ‘bind minni ’ came from his mouth.” He said [further]: “And 
he is given freedom of choice [whether it should be a divorce at all].” 


72 This is extrapolated on the basis of my sample of about 21% of the total text. 
Cf. pp. 58, 74, 78, note 13. 

73 Clearly a mistake in transmission. Presumably it should originally have been 
“bari’tiV’ 
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band mmm ? [Amr] said: “It is [nevertheless] only one.” 74 

It is hardly imaginable that anyone is in a position to keep such 
instructional dialogues in his head without notes. It also speaks in 
favor of Ibn Jurajo s transmission hum ‘Ata> having depended essen- 
e \ on written records winch he prepared in and immediately foi¬ 
ling classes with <Ata> that he cites slightly divergent stances of 
Ata s on the same subject, 77 notes additions or omissions of only a 
few words in traditions of <Ata 3 ’s that Ibn Jurayj knows from other 
sources^ well, is able to differentiate later from earlier views of 
. s, and can specify whether he has a text directly from him 

OT wa!-/ 11 Ibn J ura Xl’ s commentaries and remarks 

on he Ata traditions also suggest written documentation. Otherwise 
how, over the course of time, could he keep separate his teacher’s 
tatement and his own explanations and amplifications of it as he 
usually neatly does? The criteria adduced for the authenticity’of Ibn 
Juiay) s Ata tiadition without exception speak for a written mode 

at medT 0 " C3n CSCape C ° ndusi011 if 
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Ibn Jurayj’s references 

A further argument in favor of this thesis can be derived from Ibn 
Jurayj s comments. Until now we have spoken only of two types of 
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e traditions from Ata 3 contain such references. They refer to 
approximately a dozen persons, at their head 'Amr ibn Dinar, from 
whom Ibnjurayj also transmits the most after 'Ata 3 . 81 60% of the 
re erences are to 'Amr. In second place follows c Abd al-Karlm (20%) 
more rarely Ibn Shihab, Mujahid, ['Abd Allah] Ibn Kathir, Ibn 
. awus and others. They are distributed in approximately equal 

74 AM 6: 11190. 

75 See pp. 88-92. 
j 6 See pp. 88 f, 

" See pp. 93 f. 

7B See p. 87. 

79 See pp. 84 ff. 

80 See pp. 84-86. 

81 See pp. 77 f. 
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portions between the two main genres of responsa and dicta. Since 
only a few of the references (15%) identify Ibn Jurayj expresses verbis 
as the originator of this form of note with "qala Ibn Jurayj, the 
names and their distribution of frequency are an important indica¬ 
tion that they in fact derive from him and not, for instance, from 
c Abd al-Razzaq. Further indicators of this are their content and form. 
In these respects they are clearly different from the latter s references. 
In terms of content, half of Ibn Jurayj’s references say only that X 
said the same” (e.g., “ wa-qdlahu c Amr” or “qala ‘Amr miMahu ”); 82 the 
other half give concrete indications of additions to or divergences 
from ‘Ata 3 ’s statement, but generally only in a few words. The content 
and size of these references clearly indicate that they are subsequent 
additions of Ibn Jurayj’s to c Ata 3 s traditions. One might imagine that 
he originally wrote them in the empty lines between the individual 
texts, between the lines or in the margin and that he himself oi a 
copyist later integrated them into the running text. For this thesis 
and against the imaginable hypothesis that they are ‘Abd al-Razzaq s 
notes on oral commentaries of Ibn Jurayj’s speaks in addition to 
the fact, already mentioned, that ‘Abd al-Razzaq s comments on 
other texts are different from these the occurrence of abbieviated 
references. They consist simply of the conjunction wa and a name, 
e.g., “wd-'Amr” or “zm-Ibn al-Musayyab zca-‘Amr” 83 and mean the 
same thing as “ wa-qdlahu X.” These abbreviated forms appear not 
only at the end, but also in the middle of the text, which clearly 
identifies them as marginal notes or the equivalent. An example: 

Ibn Jurayj said: I said to ‘Ata 3 : “The man gives the divorce, but does 
not make it irrevocable. Where does she spend her waiting period?” 
[‘Ata 3 ] said: “In her husband’s house, where she is.” I said: ‘"What do 
you it»ink if he allows her to spend the waiting period with her family 
(ahtj?” He said, “No, then he participates with her in the sin [which she 
may commit].” [Ibn Jurayj:] “Thereupon he recited: ‘wa-ld yakhmjna 
ilia an yet Una bi-fahishatin mubayymatirt 84 (and they should [or: need] not 
leave [their houses], unless they have commited a provable [sexual] 
transgression).” 85 I said: “This verse applies to this?” He said: “Yes.”— 
and ‘Amr. I said: “It was not abrogated?” He said: “No.” u,J 


32 AM 6: 10976, 11392, 11807. Jiff 

83 AM 7: 12246; 6: 10422. 

84 Quotation from Qur’an 65:1. ! 

85 On the termJato/M, cf. Motzki, “ Wal-muhsanatu mina n-nisah ilia ma malaiMl 
aimdnukum (Koran 4:24) und die koranische Sozialethik,” Der Islam 63 (1986), p. 195. 

86 AM 6: 11009. Emphasis mine. 


From the mode of transmission of Ibn Jurayj’s comments one can 
conclude that ‘Abd al-Razzaq copied them and the corresponding 
text from a written document. This does not exclude the possibility 
that the material was die subject of lectures of Ibn Jurayj’s in which 
Abd al-Razzaq participated and in which he, a classmate or Ibn 
Jurayj himseli read tbe texts aloud. 87 I will go even further and 
advance the hypothesis that the references were entered by Ibn Jurayj 
in his lecture notes from ‘Ata 3 in the course of the second phase of 
his studies, in which he heard ‘Amr ibn Dinar and other predomi¬ 
nantly Meccan and Medinan scholars, while initially 88 collecting the 
others texts separately. Here I base myself on the observation that 
in his traditions from other, uniformly younger, teachers and sources 
abbreviated references do not turn up at all, 89 and those of the type 
“wa-qdlahu X” only very rarely. He thus did note in his ‘Ata 3 docu¬ 
ments when others agreed with him or diverged from him, but not 
m the records of the younger sources what ‘Ata 3 ’s position was and 
only sporadically the positions of others. 

The autonomy of the individual texts 
For the solution of the problem whether the transmission of a text 
or a work took place in writing or orally, one can also, in my opin¬ 
ion, make use of the criterion of autonomy. By this I mean the ques¬ 
tion of whether the transmitted textual fragments or individual texts 
are autonomous in themselves and understandable as such, or are 
not autonomous and are meaningful only within a larger context. 
Here it seems to me permissible to assume that in general a purely 
oral tradition reproduces no non-autonomous textual fragments and 
does not tend as easily as a written one to tear apart autonomous 
texts in order to incorporate them into other contexts. 

In Ibn Jurayj’s tradition from ‘Ata 3 often 90 non-autonomous texts 
are to be found which are only meaningful within a context. It is 
true that a context is created by ‘Abd al-Razzaq, whether it be 
formed through chapter headings or through thematically related 


87 r? n o‘i tlelh0ds of instruction cf. Siddiql, Hadith Literature, 158 ft'. Sezgin, Geschichte, 
pp. 53 84 passim. Azami, Studies in Early Hadith Literature, pp. 183-211 Schoeler 

Die Frage,” passim. ' ' 

88 See below, pp. 204 IT. 

This statement applies to my selection of texts; on this, see p. 78 note 13 
90 In about 16-17% of the cases. 
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traditions from other sources, but the original context which was 
constituted by other traditions of ‘Ata 3 is no longer, or only par¬ 
tially, present. An example: 

Ibn Jurayj said: I said to ‘AtT: “I sent them my sandals and they 
were satisfied with this.” [‘Ata 3 ] said: “What good are your sandals to 
them?” He said [further]: “It is said ‘ Thc Ieast whlch suffices 

is his ring or <i cLtgss which he sends. 

Without additional information, only specialists m Islamic jaw will 
divine that the subject here is the minimum of the bndal gift. I his 
necessary aid to understanding is offered by the immediately pre¬ 
ceding chapter heading and the following texts. Three further texts 
of ‘Ata 3 on the subject of the bridal gift follow in the Musamaf only 
seven pages later. In between come 26 traditions from other aut or- 
ities. The original, reconstructable context of the ‘Ata 3 traditions has 
been destroyed in the Musamaf in favor of a new thematic compo¬ 
sition. The question is whether ‘Abd al-Razzaq is responsible or 
already Ibn Jurayj. From the fact that in the Musamaf the traditions 
of Ibn Jurayj often appear in blocks one can conclude that Abd al- 
Razzaq found these units ready-made, and thus that he essentially 
limited himself to cutting up Ibn Jurat’s work and combining it 
with other sources, in doing which, however, he left related things 
together. This can also be seen in the above example, which is 
directly followed by three traditions of Ibn Jurayj: 1. the opinions 
of ‘Amr ibn Dinar and ‘Abd al-Karim, his most important teachers 
after ‘Ata 3 , 2. a tradition received front ‘Amr ibn Dinar about All 
and 3 a Prophetic tradition of Ibn abi 1-Husayn. Only after these 
come texts which ‘Abd al-Razzaq has from other sources—Ma‘mar 
al-Thawrl and others. 92 Before the next traditions of ‘Ata, whic 
also form a block, comes a tradition with the isnad Ibn Jurayj 
anonymous—Ibn ‘Umar—Ibn Mas'ud, which probably originally 
ended Ibn Jurayj’s chapter, while the ‘Ata 3 texts began a new chapter 
for him as well. 93 It is thus to be assumed that the headings of the 


31 AM 6: 10394. Descriptions of situations by Ibn Jurayj in the first person are 
verv rare. This certainly does not necessarily mean that they describe things w ic^ 
really occurred. Here, too, one should probably mentally add the word assuming 
and understand the sentence as a hypothetical. 

92 AM 6, pp- 174 ff. 

93 AM 6, pp. 180-81. 
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two chapters also already derive from Ibn Jurayj. One encounters 
such compositional features relatively frequently, but not invariably. 
Individual texts of Ibn Jurayj also occur in the midst of other mate¬ 
rial. Nevertheless, I think that the conclusion that Ibn Jurayj already 
organized his material thematically into chapters, and that with him 
the traditions of ‘Ata 3 generally came at the beginning, can be drawn 
with some certainty from the text of the Musannqf. The hypothesis 
that Ibn Jurayj undertook this ordering of the traditions he had col¬ 
lected exclusively in his head and presented it to his students from 
memory with the chapter headings is quite unlikely. One will thus 
not go wrong in assuming that Ibn Jurayj recorded a thematically 
ordered compilation of legally relevant traditions, including his com¬ 
ments and his own opinions about them, in writing, i.e., that he 
composed books. One should most likely imagine these as notebooks, 
each of which contained a “ kitab ” about a specific subject or part 
of one and served him as lecture notes, thus, for instance, a kitab 
al-nikah, a kitab al-talaq , a kitab al-walad. It is not necessarily the case, 
but highly probable that he did not begin his writing only at a rela¬ 
tively ripe age. Even his collecting activities will have consisted of 
writing from dictation and copying those texts which he later re- 
edited. The other features of the Ibn Jurayj tradition already men¬ 
tioned also speak for this assumption. 95 

The terminology of transmission 

In the discussion of the orality or textuality of early Islamic tradi¬ 
tion, and above all of Hadith , until now the defenders of early tex¬ 
tuality have particularly invoked the terminology of transmission. 96 
Because of this it is necessary in closing to examine this question 
too and to investigate whether it offers such clues in the case of the 
Ibn Jurayj—‘Ata 3 tradition as well. 

In order to have opportunities for comparison, it seemed to me 
useful to classify the isnads separately according to the two genres of 

94 Another organizing principle is used in Malik’s Muwatta\ where generally— 
insofar as they are cited—the traditions from the Prophet come at the beginning 
and the rest follow according to the seniority of the authorities cited, Malik’s teach¬ 
ers and himself thus comprising the end of a chapter (recension of Yahya ibn 
Yahya). 

93 See pp. 96-97. 

96 Cf. Abbott, Studies , voi. 2, pp. 57, 63, 126, 181, 193, 196—198, 236. Sezgin, 
Geschichte , vol. 1, pp. 53-84. 
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responsa and dicta. In both cases the same three main types can be 
differentiated; however, their frequency in the two genres is com¬ 
pletely different. 

Type 1 has the basic pattern: 

‘Abd al-Razzaq ‘an Ibn Jurayj. Qala. 

In the case of the responsa it usually has the continuation: qultuH- 
‘Ata 3 ,’’ but also “sa’altu ‘Ata 3 ,’ 3 " qultu lahu” “samitu Xyas’alu c Ata 3 ” 
and “qala X /i-‘Ata 3 .” In the case of the dicta the continuation usu¬ 
ally runs “ qala ‘Ata 3 ” or “ akhbaram ‘Ata 3 ,’ 3 more rarely “qala ti c Ata 3 ” 
Oder “samftu ‘Ata 3 yaqul.” This type represents 70% of the isnads of 
the responsa but only 12% among the dicta. 

Type 2 has the basic pattern: 

Akhbarana c Abd al-Razzaq. Qala: akhbaram Ibn Jurayj. 

In the case of the responsa this is generally followed by: “qala; qultu 
&'-‘Ata 3 ,” rarely “qala: sa’altu ‘Ata 3 “qala: stdila ‘Ata 333 or “qala: samftu 
c Ata 5 yus’al.” The dicta usually proceed: “‘an ‘Ata 3 . Qala:” o r “qala: 
akhbaram ‘Ata 3 ,” “qala: qala ‘Ata 3 ,” “qala: kdna ‘Ata 3 yaqulj^ “qala 
sami‘tu ‘Ata 3 yaqul” or, extremely rarely, “qala: haddatham Ata^. 
Among the responsa this type represents 22%, among the dicta 31%. 

Type 3 has the basic pattern: 

‘Abd al-Razzaq ‘an Ibn Jurayj ‘an ‘Ata 3 . 

In the case of the genre of responsa the continuation is usually: “qala 
[Ibn Jurayj]: qultu lahu” more rarely “ qala [Ibn Jurayj]: qultu.” “qala 
[Ibn Jurayj]: sa’alluhu” or “ qala [Ibn Jurayj]: qultu h~ ‘Ala’”; in a few 
cases “quid’ is also missing. The dicta continue the isnad in the major¬ 
ity of cases with “qala” which sometimes, however, is missing, or— 
more rarely—with “‘an X.” Extremely rarely one finds “ qala [Ibn 
Jurayj]: samftuhuyaqul.” This basic pattern has a frequency quotient 
in the case of the responsa of only 8%, but among the dicta of 57%. 

Among the responsa the ranking of the basic patterns is thus: type 
1: 70%, type 2: 22%, and type 3: 8%, among the dicta, on the other 
hand: type 3: 57%, type 2: 31%, and type 1: 12%. If one calculates 
the distribution of frequency of the isnad types in the genre of dicta 
divided according to personal opinion and material from others, 9 ' m 


the case of personal opinion diere results the ranking: type 3: 68%, 
type 2: 23%, and type 1: 9%, in the case of material from others, 
on the other hand: type 2: 48%, type 3: 34%, and type 1: 18%. 

These statistics are to be interpreted as indicating that there are 
correlations between types of isnad and textual genres: For responsa 
the pattern ‘“Abd al-Razzaq ‘an Ibn Jurayj, Qala:” is preferred, for 
dicta, on the other hand, the pattern ‘“Abd al-Razzaq ‘an Ibn Jurayj 
‘an ‘Ata 3 . Qala:”; while the material from others (i.e., ‘Ata 3 ’s reports 
from others) is most often introduced with: “ akhbarana c Abd al-Razzaq. 
Qala: akhbarana Ibn Jurayj” with the continuation “‘an ‘Ata 3 ” or “qala: 
akhbaram/qala/haddatham ‘Ata 3 .” 

These are, however, only tendencies which reflect particular pref¬ 
erences. Type 2, for instance, which introduces almost half of all 
traditions from others, is nevertheless represented among the responsa 
and ‘Ata 3 ’s own dicta with 22% and 23% respectively. There is no 
hard and fast rule that a specific isnad pattern belongs to a specific 
genre. On the other hand, it is to be observed that almost three 
quarters of all ‘Abd al-Razzaq—Ibn Jurayj—-‘Ata 3 traditions have 
the “‘an” or “‘an . .. c an” structure, and only a quarter the “akhbarana’ 
pattern. This difference, however, is not to be attributed to a different 
mode of transmission, for instance, with “ akhbarana ” indicating the 
procedure of qira’a, ijaza or mmawala and “‘an” in contrast, textual 
transmission without an ijaza. Against such an assumption speaks the 
fact that occasionally the same text, or two texts related in content 
which Ibn Jurayj must have obtained at the same time, appear with 
different isnad structures, once with “ akhbarana ” and another time 
with an. ,m 

The structure of transmission between Ibn Jurayj and ‘Ata 3 is sim¬ 
pler and contains only two basic patterns: 

Type I: 

Ibn Jurayj qala. 

In the case of the responsa there usually follows “ qultu /z-‘Ata 3 ” or the 
equivalent, in the case of the dicta predominantly “ qala ‘Ata 3 ,’ 3 “ akhbaram 
‘Ata 333 or the equivalent. Explicit emphases of sama‘ occur, but rel¬ 
atively rarely (4%). 





97 On these sub-categories see above, p. 80. 


96 Cf. AM 7: 13217 and 13220; 13854 and 13856. 
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Type 2: 

Ibn Jurayj ‘an ‘Ata’. 

The continuation in the case of the responsa usually runs: “qala [Ibn 
Jurayj]:,” infrequently the question follows immediately; in the case 
of the dicta: “ qala ”—in a few cases, however, it is missing—or, spo¬ 
radically, “Vi??.” 99 

Type 1 is more often represented (58%) than type 2 (42%), how¬ 
ever, the difference is not large enough to be considered significant. 
On the other hand, the correlation with the genres is unmistakable. 
Type 1 occurs primarily with the responsa (78%), type 2 with the dicta 
(90%); in contrast, in the case of 'Ala’s material from others the 
distribution is not eccentric: type 1 reaches a frequency of 45%, type 
2 of 55%. 

In the case of Ibn Jurayj’s transmission from 'Ata’ as well, the 
two isnad types thus correspond to different preferences associated 
with specific genres, something which is even more apparent here 
than in the case of 'Abd al-Razzaq—Tbri Jurayj. The two types, how¬ 
ever, are not the expression of a truly different method of trans¬ 
mission. This is shown by the examples in which the two genres 
overlap, in which, for example, a dictum of c Ata”s is followed by a 
follow-up question of Ibn Jurayj’s and ‘Ata”s answer. 100 These texts 
are uniformly introduced with “‘an 'Ata’.” That proves that this pat¬ 
tern results from the same situation of transmission as that of the 
responsa. It would be incorrect to assume that “‘an 'Ata’” indicates 
textuality, “qala: qultu li- ‘Ata’,” in contrast, orality. From these for¬ 
mulations alone for the early period it is not possible to conclude 
either die one or the odier. That is only possible with the help of 
other criteria, such as those which I have already mentioned. 101 

In the case of Ibn Jurayj’s Vita’ material one will have to assume 
that oral and textual reception are inextricably intertwined, that Ibn 
Jurayj heard 'Ata’ and wrote down what he heard, as is still the 
practice in the lecture business today. That he transmitted texts from 
'Ata’ which he did not hear from him but obtained only in writing 
is unlikely despite the many ‘“an” traditions. 


99 See p. 102. 

100 Cf. AM 6: 10673, 10816, 10912, 11275, 11926; 7: 12435, 13586, 13786, 
14001. 

101 See pp. 97-101. 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 105 

2. Characteristics of ‘Ata”s legal scholarship and its significance 
for the histmy of Islamic jurisprudence 

a. General characteristics 

Ibn Jurayj’s tradition from 'Ata’ contains a number of indications 
that Ibn Jurayj was not his only student, but that 'Ata 3 had a cir¬ 
cle of students who regularly heard his lectures. An indicator which 
has already been mentioned are the texts in which Ibn Jurayj reports 
not only his own questions but those of other persons. Two exam¬ 
ples: 

Ibn Jurayj said: 'Ata 1 was asked about [two] 102 men, each of whom 
married the other to his sister under the condition that each of the 
two would have to produce [only] a small bridewealth [jihdz]; if he 
desired, however, he could receive more than that. ['Ata’] said: “No, 
the shighar [i.e., the exchange of wives without bridewealth] is forbid¬ 
den. I said: “But the two specified a bridewealth!” ["Ata’] said: “No! 
Each of the two gave the other permission [to marry] for his own 
sake {min ajli nqfsihi ).” 103 

Ibn Jurayj said: I said to 'Ata’: “A man said to his wife, who had 
been a slave and then was freed, ‘You have committed fornication 
since you were freed!’, without offering proof of this. ['Ata’] said: If 
he says that without having proof of it, he is whipped.” Someone said 
to him (qila lahu): “[Assuming] she committed the fornication as a 
save. [Ata’] said: “[In that case] there is no hadd [punishment for 
tlie accuser]. 104 

These texts show that not only a dialogue between Ibn Jurayj and 

, t0 ° k place ’ but that others who also asked questions attended 
Ata s instruction as well. Ibn Jurayj sometimes gives explicit expres¬ 
sion to this situation, for instance with formulations such as “qila li- 
^Ata’ wa-ana asma‘u” m or “samltu 'Ata’ yus>alu” m (someone said to 
'Ata’ while I was listening; I heard 'Ata’ asked). One may assume 
that there was a steady circle of students who studied with 'Ata’ and 
felt themselves to be classmates. They designated themselves as “julus 


h “ only ‘ r4 *’ M< “ ing “ 8s “”" ° r,h ' °“ 

,m AM 6: 10440. Emphases mine. 

AM 7: 13750. Emphases mine 
105 AM 6: 11522. 
m AM 7: 13883. 
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ma c a ‘Ata’” 107 (participants in ‘Ata”s sessions), and the master occa¬ 
sionally'addresses them directly, for instance, when he responds o 
a question: “m tuiwawna ‘an . . .?” (what was transmitted to you 
from ?) 108 In addition, ‘Ata’s meetings were visited by guest audi¬ 
tors who used their stay in Mecca to contact the famous scholar. 
Thus Ibn Jurayj reports that once a scholar rom u a °° 
floor and communicated the opinion of the fuqaha of Kufa abcuta 
legal question. 109 Perhaps it was also m the circle of A a hat^the 
muhaddith Abu Quz‘a presented a tradition of the Prop 
and Ibn Jurayj. 110 Besides Ibn Jurayj, a few more students or audi¬ 
tors of ‘Ata”s can be ascertained from his tradition, one can 
other names from other early sources. In various contexts Ibn Juray] 
names ‘Ubayd Allah ibn abr Yazid, 111 Hisham ibn ^ya, Suk^an 
ibn Musa, [‘Abd Allah] ibn ‘Ubayd ibn Umayr Ya qub [ibn A*3^ 
and also transmits ‘Ata 3 material from Abd al-fjamid ibn Ra , 
'Abd al-Kanm al-jazarl>» and ‘Amr ibn Dinar whom he cos- 
quently accepts as students of ‘Ata”s. Ma‘mar ibn Rashid sporadi¬ 
cally transmits from ‘Ata 3 through Ibn £ 

Tamima], 116 Sufyan al-Thawri through Abu Is^aq [al-Sab ], 
'Uyayna through ‘Amr ibn Dinar and Ibn abi aji-> 

RaUaq through ‘Abd al-Malik ibn abi Sulayman and through Amr 
ta Hawshab® • who all probably studied with -Af as -U- 
sources know of even more sometime students of Am s^ag 
them such famous names as al-Zuhrl, al-Awza i and Abu Ham . 

Instruction took place partially in the form of question-and-answer 
sessions and partially as lectures or free presentations. This can be 

Z 6; 10641.’ Instead 5 of ‘‘tarW I read with the editor tumawna. Emphasis 
mine. 

109 AM 7: 13742. 

n- AtiLllmv student of <Ata>’s with 'Abbas, See p . 86 note 29^ 

112 AM 7: 12553; 6: 11666, 11772; 7: 12381, 12529, 1286 , - 
AM 6: 11348. 

nr AM 6: 11460. 

115 am 6-. 10895, 11080, 14001. 

hi AM 6: 11565; 7: 12634, 13335. 

117 AM 7: 13325- 

118 am 6: 10562, 10764, 10772; 7; 13139. 

Z p! 2M 8 ani 3 S 6 Azami, Studies in Early HadXth literature, p. 80. Sezgin, 
Geschichtc , vol. 1, p- 31. 
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inferred from the two main genres of Ibn Jurayj’s tradition, the 
responsa and the dicta. Among the responsa , however, the predominance 
of Ibn Jurayj’s questions (88%) in comparison with those of other 
persons is curious and requires explanation. I do not think that this 
is a result of r Ata”s style of instruction, for instance, that only a par¬ 
ticular student and well-known personalities were allowed to ask ques¬ 
tions, but that it has to do with the records of Ibn Jurayj, who noted 
above all his own questions and those of others more rarely. Since 
he studied with ‘Ala 3 over a quite long period of time, as is indi¬ 
cated by his statements about earlier and later opinions of ‘Ata”s, 121 
this amount of material could gradually accumulate. 

b. ‘Ata 3> s sources 

In most cases ‘Ata 3 does not give reasons for his legal opinions, but 
merely observes that such-and-such is the legal situation. The texts 
in which he refers to some source, whether it be the Qur’an, the 
Prophet, the latter’s Companions, or learned colleagues, constitute 
only one third of Ibn Jurayj’s entire ‘Ata 3 tradition. Nevertheless, it 
is precisely these which are of decisive significance for the question 
of the origins of Meccan jurisprudence. In order to obtain a nuanced 
picture of ‘Ata”s sources, I will investigate them divided according 
to genre. 

The sources of the responsa 

If one differentiates between texts in which ‘Ata 3 refers to sources 
argumentatively and those in which he merely mentions them—usu¬ 
ally prompted by questions from students—, it emerges that only 
about 14% of the responsa contain a recourse to sources which serves 
to support the legal pronouncement. Among them the shares of the 
Qur’an and of the Companions of the Prophet are approximately 
equally high (about 6% each), and those of the Prophet and of ‘Ata”s 
contemporaries equally low (about 1% each). That is, when ‘Ata 3 
invoked an authority in order to strengthen his position—which he 
did rarely—as a rule it was either the Qur’an or one of the sahaba, 
rarely the Prophet or juqaha 3 of the tabi‘un level. If one adds the 
other kind of references, i.e. sources merely mentioned, the share of 


121 See pp. 92-94. 
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the Qur’an doubles and those of the Prophet and of ‘Ata”s con¬ 
temporaries rise to approximately half of die value for die Companions 
of the Prophet, which rises only negligibly. 

This shift in 'Ata”s references to sources reflects the interest of 
his students. Through their questions, they prompt him to deal with 
the Qur’an, the Prophet and contemporary opinions more inten¬ 
sively than he did on his own initiative. 

The next question to be clarified is how ‘Ata’ refers to his sources. 
From this, it is possible to draw conclusions about their existence in 
his time and his familiarity with them. I treat them in the order of 
their significance in ‘Ata”s instruction. 

a. The Qur’an 

‘Ata”s references to the Qur’an can be subdivided into allusions and 
citations. Allusions are, among odier things, those cases in which he 
simply invokes “God” or the Qur’an and in doing this assumes that 
the questioner knows precisely which verse is intended. Two examples: 

Ibn Jurayj said: Hisham ibn Yahya said to 'Atari “[What happens] if 
a man does not know the period of renunciation ( ajal al-ila ’) until four 
months have passed?” [‘Ata’] said: “Even if he is ignorant, the period 
[of renunciation] is as God has established (kama farada llahu)P m 

'Ata’ refers—as does the question—to Qur’an 2:226: “Those who 
renounce their wives [i.e., swear to abstain from them sexually] have 
a waiting period of four mondis ...” 

Ibn Jurayj said: I said to ‘Ata’: “The man marries the woman, but 
does not see her until he divorces her. Is she permitted to his son [in 
marriage]?” ['Ata] said: “No! It is revealed [in the Qur’an] ( mursala ).” 
I said: “[What does] ‘ ilia ma qad salafal (with the exception of that 
which has already taken place) [mean]?” [‘Ata’] said: “In the Jahiliyya 
sons married the wives of their fathers.” 123 

Ibn Jurayj’s follow-up question shows that he has understood 'Ata”s 
allusion precisely and relates it to Qur’an 4, verse 2, from which he 
then quotes. 124 

Allusions of this kind are, however, relatively rare. In general, 
'Ata’ cites the appropriate verse fragments. This offers the opportu¬ 
nity to compare them with the textus receptus. c Ata”s Qur’anic cita- 


122 AM 6: i 1666. Emphases mine. 

123 AM 6: 10805. 

121 C.— .v.- ic (U,,v s Qnir nf Our'an 8-154: 5:50: 33:33: 48:26. 



tions generally have introductions identifying the text as such. Usually 
'Ata’ precedes them with “ qala Uahu ” (God said:), 125 more rarely 
“ dhakara llahu ” (God mentioned) or “kilabu lldhi” (God’s book), 126 or 
Ibn Jurayj notes, tala [Ata] ('Ata’ recited). 12 " However, completely 
unannounced citations, identifiable only to those well-versed in the 
Qur’an, also occur. 128 In the questions directed to 'Ata 5 , on the other 
hand, the Qur anic citations of Ibn Jurayj and odiers are predomi¬ 
nantly without mention of the source; it is only sporadically char¬ 
acterized as qawl allah (God’s word). 'Ata”s Qur’anic citations, 
which are without exception only fragments of verses, can be classified 
into thiee kinds: 1. Those which are in complete agreement with 
the textus receptus represent by far the largest portion. 2. Citations 
which to a large extent correspond to the 'Uthmanic recension, but 
which contain omissions, and a. Paraphrases. Two examples of the 
second and third kind: 

[‘Ata’] said: [. ..] God, the exalted, said: “ La tahillu lahu hattd tarddha 
zawjan ghayrahu [. . ,].” 129 

The textus receptus of Qur’an 2:230 runs: “[. . .] fa-ld tahillu lahu mm 
badu hatta tankiha zawjan ghayrahu [. . .].” 130 

Ibn Juiayj said: I said to 'Ata’: “The woman is divorced, and it is 
suspected that she is no longer menstruating, without its being com¬ 
pletely clear to them. How is that [to be handled]? [‘Ata’] said: “As 
God, the exalted, said: ‘If she has given up the hope of it, she must 
observe a waiting period of three months (idha ya’isat min dhalika i'tad- 
dat thalathata ashkurin ).’” 131 

The fraction of a verse which ‘Ata’ is paraphrasing runs: “ Wa-l-lWi 
ya’isna mina l-mahidi min nisa’ikum ini rtabtum fa-iddatuhunna thaldthaiu 
ashhunn [. . .]” (Qur’an 65:4). 

Such abbreviations of Qur’anic texts also occur in the questions 
of Ibn Jurayj, whose citations, however, generally agree precisely with 
the textus receptus. One probably should not infer deficient knowledge 
of the Qur’an or divergent readings on the basis of these, even when 
they seem defective, like the following citation of Ibn Jurayj’s: 

121 E.g. AM 6: 11094, 11142. 

26 AM 6: 11476; 7: 13621 (without eulogy!). 
j 2 ’ E.g. AM 6: 10948, 11357. 

E.g. AM 6: 10620: “imsakun bi-mdrufin aw tasnhim bi-ihsanin” (Qur’an 2'229) 

I he editor does not note that it is a Qur’anic passage. 

129 AM 6: 11142. 

110 Emphasis mine. 

131 AM 6: 11094. 
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Ibn Jurayj said: I said to ‘Ata': “What is your opinion [about the fol¬ 
lowing case]: If a woman were to come from the polytheists (ahl al- 
shirk ) to the Muslims today and convert to Islam, would her husband 
be entitled to compensation for her—in accordance with the word o 
God in [the sura] al-Mumtahana: ‘wa-atuhum rnithla ma anfaqu (and 
give them the same [amount] as what they spent)?’ [ Ata ] said. No! 
That was just a [an arrangement] between the Prophet and the peo¬ 
ple of the pact [of al-Hudaybiya], [only] between him and them. 

The textus receptus of Qur'an 60:11 runs: ‘ Ja-atu lladhlna dhahabal 
azwdjuhum rnithla ma anfaqu .’ 133 

c Ata/”s and Ibn Jurayj’s references to the Qur'an allow a number 
of historical conclusions: If they say “ft l-qur’an' 1j4 or quote from the 
“kitab alldK “ (Book of God), 135 the Qur'an must have been a known 
quantity in their time, i.e., at the beginning of the second/eighth 
century. The textual content of the verses, too, must have been 
largely established. That is the presupposition of the mode of cita¬ 
tion, which expects of the listener that he be able to place the frac¬ 
tional verses, often consisting of only a few words, in a known context. 
Had the text of the Qur'an not been definitely fixed, it would not 
have have been possible to refer to it in this way. 135 The defective 
quotes and paraphrases which sporadically occur are no counter¬ 
argument. They are explained by the tendency to brevity which 
comes to expression in the allusive mode of citation in general. It 
results not only in the fragmentary rendition ol Qur'anic verses, but 
also in their rather free summarization. The thesis that the text of 
the Qur'an was established does not preclude the possibility that 
there were isolated divergent readings of a few verses. .An example 
of a qira 3 a not contained in the textus receptus which was in circula¬ 
tion at the beginning of the second/eighth century is offered by this 
responsum: 

Ibn Jurayj from ‘Ata’. He said: “She [the wife’s mother] is not per¬ 
mitted to him [in marriage]; it is revealed [m the Qur’an ] {mursala). ^ 
I said: “Didn’t Ibn ‘Abbas read ’wa-ummahatu nisaHkumu llati dakhallum 


132 AM 7: 12707. 

133 Emphasis mine. 

134 AM 6: 10805. 

l: * 3 AM 7: 13621. . _ „ , , , , _ , . 

136 This and the following findings concerning ‘Ata s knowledge and use ot t 
Qur’an contradict T. Wansbrough’s thesis of its late collection, editing and canon¬ 
isation as presented in his Quranic Studies: Sources an Methods of Scriptural Interpretation 
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(and the mothers of your wives with whom you have consummated 
the marriage)?” [‘Ata’] said: “We do not read [in this way]!” 13r 

The text contains, in the first place, only an allusion to the Qur'an 
of ‘Ata'’s, which Ibn Jurayj, as his follow-up question shows, cor¬ 
rectly relates to Qur'an 4:23. He cites a qua 3 a of Ibn ‘Abbas’s for 
it, which gives the passage a narrower interpretation than the textus 
receptus, to which Ata' refers. This runs only, “ wa-ummahatu nisdHkumf 
the allati dakhaltum ” follows only a line later and refers to the moth¬ 
ers of stepdaughters. The qirada of Ibn ‘Abbas does not intend a 
general proscription of marriage to the mothers of wives, but only 
of those with whom the marriage was actually consummated. That 
is indeed a meaningful interpretation of the passage, but precisely 
that exposes this qira, a to the suspicion of being an exegetical addi¬ 
tion. ‘Ata' does not dispute that this is a reading of Ibn ‘Abbas. This 
could be for two reasons: Either he considers die statement that Ibn 
‘Abbas read in this way to be correct, or he himself had not heard 
his opinion about this passage and for this reason did not want to 
dispute it. Nevertheless, he rejects it as not being accepted in Mecca 
in his time and adheres to the version of the textus receptus. 

The invocation of qira at can be considered an argument for the 
thesis that the text of the Qur'an was established. 138 The fact that 
they are considered the deviations of specific persons presupposes a 
standard text from which they differ. This also becomes clear from die 
example of other qira 3 at which ‘Ata' himself reports from Ibn ‘Abbas. 139 

At the time when Ibn Jurayj was studying with ‘Ata', i.e., in the 
first 15 years of die second/eighth century not only the content of 
the Qur anic verses, however, but probably also their ordering in 
suras was largely established. The latter—or at least some of them— 
already had names by which one could refer to them. This emerges 
from the responsum cited, 140 in which Ibn Jurayj locates his Qur'anic 
citation with the remark that it is from “al-Mumtahana” (The Tested 
Woman). It is, in fact, from sura 60, which has this name in die 
Egyptian standard edition of the Qur'an. It is among the few names 

AM 6: 10816. I read Id naqra’u instead of the meaningless “Id naira’ll’ of the 
manuscript and the edition. 

1W .A- Brackett also reaches this conclusion on the basis of a comparison of read¬ 
ings in The Value of the Hafs and Warsh Transmission for the Textual History 
of the Qur’an,” in: A. Rippin (ed.), Approaches to the History of the Interpretation of the 
Qur’an (Oxford, 1988), pp. 31-45, esp. p. 43. 

139 See p. 152. 

140 See p. 110. 






112 


CHAPTER THREE 


of suras which do not consist of a word in the sura in question. It 
is only derived from a word contained in it, namely in the tenth of 
the thirteen verses, which says: “fa-mtahinuhunna (and test them, [the 
women who come to Medina as emigrants]). The designation of the 
sura as “al-Mumtahana” is in no way obvious, as in the case of many 
suras which draw their names from a word of the first verse. That 
such an unusual name for a sura existed so early speaks against the 
idea current until now, that the names of the suras accrued to the 
suras relatively late from oral tradition.'* 2 The fact that in the earli¬ 
est Qur’an fragments often no sura names appear does not speak 
against their early use in the domain of instruction. The addition of 
names to suras is to be attributed at the latest to the first genera¬ 
tion of scholars after the definitive redaction of the text of the Qur an 
by the Companions of the Prophet, if not to the latter themselves. 
In any case, suras which have a name must already have existed as 
finished units. 143 

In addition to Ibn Jurayj’s and c Ata”s use of a standard version 
of the Qur’an—which, as far as can be seen from die citations exam¬ 
ined, corresponds to the familiar textus receplus —and of sura names, 
their familiarity with two exegedcal methods which subsequently 
played an important role in the tqfslr literature is noteworthy: naskh 
al-qur’an (abrogation of the Qur’an, [i.e., of individual elements]) and 
sabab al-nuzul (occasion of revelation [of individual verses]). 

A textual attestation of naskh has already been cited in another 
context. 144 There Ibn Jurayj asks c Ata’ whether the sentence “tva-la 
yakhrujna ilia anya’ftna bi-fahishatin mubayyinatin ” (they [f.] should/need 
not leave [their houses] unless they commit a provable [sexual] trans¬ 
gression) in Qur’an 65:1 is not abrogated. Clearly Ibn Jurayj is aware 
of a discussion about the abrogation of this verse fragment, 1+J and 
<Ata\ who denies it, is aware of the meaning of the question asked. 1 " 


Hi On die classification of the names of the suras cf. A. T. Welch, “al-Kur’an,” 
in: Encyclopaedia of Islam, Second Edition., vol. 5, p. 410. 

142 Cf. W. M. Watt, Bell’s Introduction to the Qur an (Edinburgh, 1970), p. 

R. Blachere, Introduction au Coran (2nd ed., Paris, 1977), p. 140 f. 

143 On another sura name see p. 152. 

144 See p. 98. 

145 That “ilia an ya’ftna bi-fahishatin mubayyinatin ” was abrogated was, for instance, 

the opinion of ‘Ata’ al-Khurasam (d. 135/757), an informant of Ibn Jurayj s for a 
number of Ibn 'Abbas traditions. Cf. AM 6: 11020 (this tradition, however, comes 
from Ma'mar). On ‘Ala al-Khurasam see below, p. 233. _ ... 

146 On the phenomenon of naskh cf. D. S. Powers, “The Exegetical Genre nasikh 
nl-Our’an wa mansukkuhuB in: A. Rippin (ed.), Approaches , pp. 117-138. 
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The following responsum , for instance, contains a sabab an-nuzul: 

Ibn Jurayj said: I said to c Ata’: “What does ‘Wa-l-walidatuyurdi‘na awla- 
dahunna hawlayni kamilayni ,147 [mean]?” ['Ata’] said: “If a woman wants 
to shorten [the period of suckling] of two years, it is a duty of his 
[i.e., the child’s] mother to inform him [the father, about it]. He may 
not prolong [the period of suckling] beyond two years unless she desires. 
Divorced [women] and widows are [also intended]. It is reported ( ymwa) 
that [the verse] [was revealed] among the people when they were in 
disagreement about the period of suckling.” 148 

The last sentence refers to the occasion of the revelation of the verse. 
This tradition without precise information about its origins is so 
meaningless in its generality that one may ask oneself whether it 
is not the abbreviation of a more concrete and historically detailed 
version. 

That such concrete asbab al-nuzul traditions already existed is show 
by another example: 

Ibn Jurayj said: I said to c Ata’: Wa-hala’ilu abna 1 ikumi w (and the 
wives of your sons). [Assuming that] the man marries the woman but 
does not see her until he divorces her. Is she permitted to his son?” 
[‘Ata’] said: “It is revealed [in the Qur’an] ( mursala ). [There it says:] 

‘ Wa-hala’ilu abnfikumu lladkina min aslabikum ’ (and the wives of your 
sons who [come] from your loins). ['Ata’] said [further]: “We are of 
the opinion ( nard ) and transmit ( natahaddathif 50 —God, however, knows 
best— that it was revealed to Muhammad when he married Zayd’s wife. The 
polytheists in Mecca talked about it [disparagingly] and so it was 
revealed: 1 Wa-hala’ilu abna’ikumu Uadhina min aslabikuml In addition, it 
was revealed: ‘ Wa-ma jalala acfiyfakum abna’akum nM (and he did not 
make those you call sons [i.e., adoptive sons] you [real] sons) and it 
was revealed [at that time]: ‘Md kana Muhammadun aba ahadin min rija * 
likum Hbi (Muhammad is the father of none of your men).” 153 

While the Zayd-Zaynab affair is obvious as the occasion of reve¬ 
lation of the two latter verses, since Zayd is identified by name 
in Qur’an 33:37, this is not as evident in the case of Qur’an 4:23, 
even if an indirect thematic reference to the verses from sura 33 is 


J47 Qur’an 2:233. 

148 AM 7: 12173. 

149 Qur’an 4:23. 

150 Sic! 

151 Qur’an 33:4. 

152 Qur’an 33:40. 

153 AM 6: 10837. Emphasis mine 
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present. 154 Whatever may be true of the historicity of the associa¬ 
tion—‘Ata’ himself shows a glimmer of uncertainty in the formula 
“ wa-lld.hu cflamu (God, however, knows best) , m his responsum there 
is present a sabab al-nuzul tradition whose origin is to be dated at 
the latest in the first decade of the second/eighth century, but prob¬ 
ably as early as the second half of the first/seventh century. 155 

The thesis that die Qur’an played a role as a source of law in 
‘Ata”s instruction, which has initially been formulated quantitatively, 
is also supported by more detailed examination of the Qur’anic mate¬ 
rial contained in ‘Ata”s responsa transmitted by Ibn Jurayj. It reveals, 
as the examples cited show, not only that ‘Ata’ knew the Qur’an 
extremely well but that he was well-versed in Qur’anic exegesis, and 
that his students used to obtain from him information about the 
meaning of parts of Qur’anic verses. In cases in which he was unsure 
about the meaning he admitted this and named possible alternatives, 
as in the following text: 

Ibn jurayj said: I said to ‘Ata’: “What is your opinion about the word 
[of God] : ‘Ma khalaqa llahu jt arhamihimd' b ' (what God created in their 
wombs)?” [‘Ata’] said: “The child [is meant], she may not keep it 
secret so that he desires her [again]. However, I do not know [or 
certain], perhaps the menstrual period is [also meant] along with it 
[i.e., the child] [. • .].'“ 

In general, as in this example, ‘Ata’ gave interpretations of the Qur’an 
as his own opinion. Occasionally he also supported himself as in 
the case of the asbab al-nuzuP 9 —with traditions, without precisely 
specifying their origins. Already in c Ata”s lifetime, however, the con¬ 
sciousness of a qualitative difference between the two types of state¬ 
ments seems to be in the offing or already present. This becomes 
dear in a few of ‘Ata”s answers, in which he emphasizes that his 
interpretation is not only Ins personal opinion (ra» but also rests on 
“knowledge” { c ilm), l6 ° or in which he supplements the introductory 


154 Al-Suyutt, Lubab, p. 156 cites this sabab al-nuzul tradition of 'Ata”? in the con¬ 
text of Qur’an 4:19 with the isnad: Ibn Jarir [al-Tabari] —Ibn Jurayj. 

» On asbab al-nuzul cf. A. Rippin, “The Function of Asbab al-JXuzul m Quranic 
Exegesis,” Bulletin of the School of Oriental and African Studies 51 (1981), pp. 1 ZU. 

156 See pp. 107 f. 

'■ ,r Qur’an 2:228. 
m AM 6: 11058. 

159 See p. 113 ( yurma ). 

»» AM 6: 11017. Cf. also 10780. 



formula “we are of the opinion” with “and we transmit.” 161 This 
differentiation is probably also the background of a question of Ibn 
Jurayj’s, whether ‘Ata’ has heard “bi-shay 3 in mafumin” (something 
based on knowledge) about part of a Qur’anic verse, which ‘Ata’ 
answers in the negative, although he could surely have said some¬ 
thing about its juridical relevance. 162 

‘Ata”s way of treating Qur’anic material reflects his predominantly 
juridical interest in it. Purely philological explanations are scarcely 
found in the responsa ti 62 It is permissible to conclude from this that 
the Qur’an already had an influence on juridical thinking in this 
early stage of legal development. This was obviously possible only 
in the subject areas about which unambiguous statements were to 
be found in the Qur’an. Schacht’s thesis “that apart from the most 
elementary rules, norms derived from the Qur’an were introduced 
into Muhammadan law almost invariably at a secondary' stage. This 
applies not only to those branches of law which are not covered in 
detail by the Qur’anic legislation [...] but to family law, the law of 
inheritance, and even cult and ritual,” 164 thus seems to me ques¬ 
tionable. 165 Schacht underestimates the significance of the Qur’an for 
tire origins of Islamic jurisprudence. One could, it is true, object that 
the frequency of only 13% explicit mentions of the Qur’an in ‘Ata”s 
responsa transmitted by Ibn Jurayj (including the questions) speak for 
rather than against Schacht, but the portion of texts that show 
Qur’anic influences without its being cited expressis verbis must be 
included in the calculation. Specifically, it is in no way the case that 
in every legal solution which he bases on the Qur’an ‘Ata’ makes 
note of this. He does this rather rarely, often only when he is chal¬ 
lenged to do so or provoked by counter-opinions, as in the follow¬ 
ing two examples: 


161 See p. 113. 

162 AM 7: 12187. 

163 I thus doubt Sezgin’s assumption that there was a Tafslr of ‘Ata’ as an inde¬ 
pendent work (cf. Geschiehte, vol. 1, p. 31). The exegetical material preserved from 
‘Ata’ seems merely to derive from Ibn Jurayj’s notes on ‘Ata”s instruction. On the 
Ibn Jurayj—‘Ata’ Tafslr cf. also Horst, “Zur Uberlieferung im Korankommentar at- 
Tabarls,” p. 295 and Stauth, Die Uberlieferung des Korankommentars Mugahid b. Gabrs , 
pp. Ill f. 

m Schacht, Origins, pp. 224-225. 

105 Cf. also Graf, Jagdbmte, pp. 317 f. 
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Ibn Turayj said: I asked ‘Ata’ about the man who wanted to divorce 
his wife and asked her to give him part of her bridal gift. She did so 
willingly, then he divorced her. [‘Ata’] said: “[That is not permissi¬ 
ble!.” 166 I said: “Why? God, the exalted, said: ‘ Fa-in tibna^ lakuni an 
shay’in minhu ml (and if they grant you part of it) ” Then [‘Ata’] recited: 

‘ Wa-in aradtumu stibdala zawjin makana zawjiri' (and if you want to 
exchange one wife for another). 169 

Only Ibn Jurayj’s objection causes 'And to cite the Qur amc evi¬ 
dence on which his legal view rests. It is similar in this text. 

Ibn Turayj from ‘Ata’. He said: “If a slave falsely accuses a free [man, 
of having committed fornication], he is whipped forty [lashes], regard¬ 
less of whether he has become muhsin [i.e., one who must avoid ille¬ 
gitimate sexual relations] 170 (uhsirnf' or not.” I said: “There are people 
who say: ‘He is whipped eighty lashes.” [‘Ata’] disapproved of_ this 
and recited: ‘“Wa-lladhTna yarmuna l-muhsanati. . .fayliduhum thamamna 
jaldatan wa-la taqbalu lakum shahadatan abadan ,m (and those who accuse 
chaste women [of fornication] . . ., whip them eighty lashes and never 
again accept testimony from them). There are, however, no testimonies 
for a slave.” 173 

The legal questions treated in the two texts are certainly not what 
Schacht understands by the “most elementary rules.” Especially m the 
latter case, ‘Ata”s opinion rests on several deductions: 1. The Qur anic 
text, which speaks only of the false accusation of women, is also 
applicable to men. 2. For the solution of the problem it is immaterial 
whether the slave has already been married or not, i.e., has ihsdn sta¬ 
tus. Thus, consideration of Qur’an 4:25 to this point is to be rejected. 
An explicit reference to the passage is not present. 3. In general, no 
testimony is accepted from slaves; consequentiy, Qur fan 24:4 is m 
the first place only to be applied to free persons. 4. Following Qur’an 
4:25, the penalty for slaves can accordingly be determined. This 
Qur’anic point of reference, too, is not specifically mentioned. 


166 This answer, which the context requires, is missing in the manuscript, prob¬ 
ably as the result of an oversight. 

167 Qur’an 4:4. 
ise Qupan 4:20. 


169 AM 6: 11827. , ., .. „ 

no On the term muhsin cf. Motzki, “Wal-mulisanatu, passim and id.. OhasUty, 
in: J. D. McAuliffe/C. Gilliot et alii: Encyclopaedia of the Qur’an , vol. 1 (Leiden, 2UU1), 
forthcoming. 

171 The editor vocalizes “ahsana 


172 Qur’an 24:4. 
)7S AM 7: 13786. 



The example shows that ‘Ata’ already possessed considerable skill 
in utilizing the Qur’an as a legal source and working out solutions 
to new legal questions through combination of and deduction from 
parts of Qur’anic verses. Such lines of reasoning are implicidy con¬ 
tained in many of his legal answers, without a word being expended 
on the Qur’anic foundations. One can claim with some certainty' 
that ‘Ata’ not only was a good scholar and exegete of the Qur’an, 
but used this knowledge for the solution of juridical problems. 

[3. The Companions of die Prophet 

Measured by the frequency of their mention, after the Qur’an the 
sahaba constitute the second most important source to which ‘Ata’ 
resorts in his responsa. Among those more often named are Ibn ‘Abbas, 
‘Umar and ‘A’isha, among those more rarely mentioned Ibn ‘Umar, 
‘All, Ibn al-Zubayr and others. Formally, it is conspicuous that ref¬ 
erences to Companions of the Prophet in the responsa generally have 
no isnad 174 and are extremely short. In terms of genre, the dicta (say¬ 
ings) predominate; acta (actions) and sententiae (verdicts) are more rare. 
Some have the character of mere references which presuppose either 
personal contact with the person in question or knowledge of a more 
detailed report from him. 

From die texts investigated by me, a direct relationship can be 
determined only for Ibn ‘Abbas. He is not only the authority among 
the sahaba to whom ‘Ata’ refers most often, but also the only' one 
about whom he claims that he “heard” him. E.g.: 

IbnJurayj transmitted to us. He said: I said to ‘Ata’: “Aw yafuwa UadhT 
bi-yadihi c uqdatu l-nikdhi' lb (or he who has the contraction of marriage 
in his hand remits it) [, who is meant by this?]” [‘Ata’] said: “The 
[marriage] guardian! I heard Ibn Abbas say: ‘The one who remits is the 
one of die two [i.e., the woman herself and the guardian] who is more 
God-fearing.’” 1 ' 6 

‘Ata’ does not emphasize sama c from Ibn ‘Abbas in every case. Often 
he limits himself to saying after his own opinion: “kana Ibn ‘Abbas 
yaquluhu” (Ibn ‘Abbas [too] used to say this). 177 


174 There was not a single one in my selection of texts. 

175 Qur’an 2:237. 

176 AM 6: 10851. Emphasis mine. 

177 E.g. AM 7: 12990, 13145. 
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A number of indicators speak for the the authenticity ol c Ata 5, s 
Ibn 'Abbas traditions: 

1 Ibn 'Abbas traditions are found among the responsa only m very 
small numbers (in just over 2%), and there they are usually additive, 
simply a confirmation of 'Ata 3 ’s statement without great value ot its 
own. Clearly 'Ata 3 does not generally consider it necessary to give 
more weight to his own legal teachings through the authority oi an 
Ibn 'Abbas or of another Companion of the Prophet. Thus one can 
assume that the cases in which he mentions him casually are cred¬ 
ible. Otherwise, there is no discernible reason why he mentions him 

at all. 

2. The situation is different in the following text: 

Ibn Turayi said: I asked 'Ata 3 about a man who, after a “ransom” 
divorce ( fida 3 ), divorced [normally] {tallaqa). ['Ata 3 ] said: “This is to be 
regarded as void, because he divorced a woman whom he did not 
possess [any more].” 178 Sulayman ibn Musa contradicted ten. 1 hereupon 
‘Ata 3 said: “Ibn 'Abbas and Ibn al-Zubayr were in agreement about 
this in the case of a man who divorced his wife by “buying free and 
then after the “buying free” {khuf) divorced [her normally] They both 
agreed that the [normal] divorce after die “buying free [from mar¬ 
riage] was to be regarded as void, 179 with the words: He did not 
divorce liis wife, but something which he did not possess [any more]. 

In this case one might suspect that in view of the criticism of his 
opinion 'Ata 3 considered himself compelled to ascribe it to weight¬ 
ier authorities in order to defend it. This assumption, however, is 
not convincing. A reference to the fact that Ibn 'Abbas had been 
of the same opinion would have been sufficient for support, ihe 
failed caliph 'Abd Allah ibn al-Zubayr, outlawed by the Banu Umayya, 
is at the beginning of the second/eighth century surely no especially 
opportune or impressive authority for juridical subtleties. It is rather 
to be supposed that 'Ata 3 is referring to a real case which took place 
during the caliphate of Ibn al-Zubayr (64/684-73/692), was brought 
before the caliph and decided by him. Perhaps Ibn 'Abbas com¬ 
mented positively on the verdict. As a student of Ibn 'Abbas, 'Ata 
could have been present at the time. The fact that he names his 


™ literally: Of whom he possessed nothing [more]. r . 

m Literally: That after the ransoming he did not [effectively] divorce, and [t 
his act] was to be considered void. 

18 <* AM 6: U772. 
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source only upon being questioned or contradicted was already to 
be observed in the case of his Qur 3 anic evidence.' 81 The example is 
thus not unusual. It confirms my thesis that this scholar usually did 
not deem it necessary to enhance his statements through reference 
to older authorities, not even when he had adopted his solution from 
them. There are, however, indications that even in 'Ata 3, s lifetime 
a desire for stronger support of statements through authorities was 
spreading among scholars. Even 'Ata 3, s students seem to have been 
infected with it, as for instance appears from their occasional demands 
that he name his source or informant. 182 The inclination to invoke 
older, famous personalities harbored the danger of arbitrary attri¬ 
butions, i.e., forgeries. This is clear from a responsum of 'Ata 3 ’s: 

Ibn Jurayj said: I said to 'Ata 3 : “Ya'qub 183 transmitted to me ( akhbaram ) 
from you that you heard Ibn 'Abbas say: ‘If [the man] specifies a 
period, the period is [binding] for him. That is not a renunciation 
(i/a 3 ). If he does not name it, it is a renunciation [i.e., oath of sexual 
abstinence].’ ['Ata 3 ] said: “I did not hear anything [at all] from Ibn 
‘Abbas about renunciation!” I said: “What do you say [then]?” He 
said: “Whether he names a period or not [, it is the same], when— 
as God says 184 —four months have passed, it is a [divorce].” 185 

The text displays an internal sign of genuineness: 'Ata 3 does not 
claim that Ibn 'Abbas did not say what was attributed to him or 
did say something else, as would be expected if ‘Ata 3 were invoking 
Ibn 'Abbas arbitrarily, but that he did not hear him say anything on 
this question. 186 This speaks for tire credibility of the cases in which 
'Ata 3 claims to have something from Ibn 'Abbas. In addition, this 
is an example of an early effort at forgery, in which a legal opin¬ 
ion was either falsely put in the mouth of a Companion of the 
Prophet ( matn forgery) or intended to be “supported” by a well-known 
contact person of this Companion (isnad forgery). 187 

I think that the texts cited suffice as evidence that on the basis 
of 'Ata 33 s responsa it is possible to defend the thesis that—until the 

181 See p. 116. 

182 See p. 88. 

183 Ya'qub ibn ‘Utba? (cf. AM 6: 11733) or ‘Ata”s son. On him cf. Ibn Qutayba, 
Mtfarip p. 154. 

184 Qur’an 2:226. 

185 AM 6: 11610. 

186 Also see pp. 110 f. 

187 On a similar case of forgery cf. AM 7: 14021, 14027 (see p. 144). 
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opposite is proved—the traditions transmitted in the Musannaf by Ibn 
Jurayj from ‘Ata 3 from Ibn ‘Abbas may be regarded as reliable trans¬ 
missions of the latter. 

‘Ata 33 s references to Companions of the Prophet other than Ibn 
‘Abbas do not show that he had direct contact to them. He quotes 
them without naming his source—e.g., with the note “ c Umar said 
tliis [too]” or “So-and-so used to do such-and-such” 188 —, but also 
sometimes indicates indirect transmission. For example, thus: 

Ibn Jurayj said: I said to ‘Ata 3 : “The waiting period of a [female] 
slave?” [‘Ata 3 ] said: “Two [cycles of] menstruation ( haydatani ).” He 
said [further]: “ People have reported \dhakaru\ that ‘Umar ibn al-Khattab 
said: ‘If I could, I would make it one and a half periods.’” 188 

Ibn Jurayj said: I said to ‘Ata 3 : “[Assuming that] the man marries the 
woman. How many [days] should he stay with the virgin which are 
not accorded to the others?” [‘Ata 3 ] said: “What has been transmitted to 
you from Anas ibn Malik 180 is that he said: Tor the virgin three days, 
for the one who has already been married ( thayyib) two.’” 191 

It should not be concluded from the lack of precise statements con¬ 
cerning the provenance of his references to Companions of the 
Prophet that ‘Ata 3 was not familiar with the use of the isndd. It could 
also be for other reasons: firstly, the function of these references 
within die literary genre—which ultimately represents a reflection of 
the mode of instruction—could be responsible for it, and secondly 
the significance of such traditions for ‘Atal’s legal scholarship in gen¬ 
eral; and the two are not mutually exclusive. It speaks for the first 
thesis that ‘Ata 3, s citations in his responsa are in general not complete 
traditions, but only fragments. The original context is left out in 
favor of that constituted by the question and ‘Ata 33 s answer. Usually 
only the quintessence of the tradition remains. It is for this reason 
that I call them references. Their function consists simply of serving 

188 AM 6: 10726; 7: 12401, 13198, 13883. 

139 AM 7: 12877. Emphasis mine. 

190 Instead of “ tarawna ” I read with the editor turwawna. 

191 AM 6: 10641. Emphasis mine. It is conspicuous that the majority of the Anas 
traditions name other numbers—seven or three. Cf. AM 6: 10642, 10643. Malik, 
Muwatta’ (Y) 28:5 (15). al-Bukhan, Jami‘, 67:100, 101. Muslim, Jami\ 17:12; 18:49-55. 
Cf. also Motzki, “Geschlechtsreife und Legitimation zur Zeugung im friihen Islam,” 
in: E. W. Muller (ed.), Geschlechtsreife und Legitimation zur Z eu &rng (Freiburg/Munchen 
1985) p. 532. The version of the Anas tradition to which ‘Ata 5 alludes may be an 
early (end of the first century) Meccan counter-tradition against the Iraqi doctrine. 
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as a reminder that there is a tradition from a Companion of the 
Prophet which corresponds in tenor to c Ata 3, s teaching This tech¬ 
nique of reference has its natural “Sit Z im Leberi ’ in legal instruction, 
where it is primarily the content which matters and less the form 

°[ th( A le8 / d sources - In Principle, it does not exclude the possibility 
that Ata also knew the traditions in more detail and could cite 
them with sources, but it may also have led to his only remember¬ 
ing or noting down their essential meanings. 

In favor of the second thesis one can marshal the fact that the 
small number of references to Companions of the Prophet in ‘Ata A 
responsa speak for the marginality of their role in his legal instruction. 
One might explain this by a small number of traditions in circula¬ 
tion in his time. That this is, however, not the reason is proven by 
1. texts from which it emerges that he once referred to a Companion 
as his source and another time, with the same case, did not 2 other 
mpoma m which he cites a tradition of a Companion only in response 
to a follow-up question, or 3. the questions of students which allude 

to sahaba traditions which are not received from ‘Ata 3 but which_ 

as his answers show—he must have known. 192 He’ thus knew far 
more than he used, as shown by the following example: 

Ibn Jurayj transmitted to us the words: I heard ‘Ata 3 being questioned- 
a man said to him: “A woman gave me some of her milk to drink 

u r ir^ as - a grOWn man - Ma ^ 1 marr y her? ” ['Ata 3 ] said: “No'” I 
said: That is your opinion?” He said: “Yes.'” ‘Ata said: ‘“A 3 isha ordered 
her brothers daughters [to do] that.” 193 

Ibn Jurayj 3 s question whether c Ata 3 ’s answer is also his opinion (rfv) 
seems somewhat odd. It should probably be seen in the context of 
the distinction between ra\y and Him which has already been men¬ 
tioned. - Ibn Jurayj wants to know whether the answer is or 
tkn. Only understood in this way is it meaningful. ‘Ata 3 ’s answer is 
that it. is m’y. This does not fit with the following reference to the 
usus of Arsha. It is presumably a later addition of Ibn Jurayj’s, who 
heaid the thematically appropriate haMh about ‘A 3 isha from ‘Ata 3 
111 an ° ther P ater? ) context. 193 There is a similar case in a dictum about 

193 AM T- ^3883 >n t0 dlC t6XtS Cited bel ° W ’ ^ 7: 11948 - 
See PP- H4 f. 

an Iddifion^ ^ ^ “ " d again before the S - Ladith ak ° suggests that it is 


122 


CHAPTER THREE 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 


123 


the Prophet which Ibn Jurayj heard from ‘Ata’ as a tradition oi 
‘A’isha, ‘Amr ibn Dinar, on the other hand, with an identical^text 
as ‘Ata’’s ra>. 196 Here, too, it is probable that the reference to ‘A'isha 
is to be placed later chronologically, since Ibn Jurayj is die younger 
of the two and ‘Amr emphasizes that the matter is a long time in 

the past. . 

These facts strengthen me in the assumption that in the course 

of his decades-long activity as a teacher ‘Ala 1 experienced a devel¬ 
opment from virtually pure rdy to stronger consideration .of tradi¬ 
tions. Probably he was compelled to this by the “Zeitgeist, i.e., the 
blossoming of an interest in traditions of the first/seventh century, 
to which especially his students succumbed. If one assumes that the 
incorporation of hadiths represents a secondaiy stage in ‘Ata”s legal 
scholarship, his weaknesses as a transmitter also become under¬ 
standable. After he had probably considered the citation of tradi¬ 
tions superfluous for a relatively long time, it was difficult to mate 
up his deficit in the swiftly rising standard for techniques ol trans¬ 
mission. In support of this hypothesis let us first of all cite only one 
text. Investigation of c Ata”s dicta will bring further clarification. 

Ibn Jurayj transmitted to us from ‘Ata': ‘A'isha said: 1 Until the death 
of the Messenger of God it was permitted to him to marry whomever 
(ma) he wished ” I said: “From whom are you transnumng (ta thru) 
that?” ‘Ata' said: 197 “I don’t know [i.e., have forgotten]; I thmk (hasabtu) 
that I heard ‘Ubayd 198 say it.” 199 

The student demands from ‘Ata' that he specificy of his source lor 
the sahdba tradition. ‘Ata' has forgotten who it was. This and the 
general lack of isnads in ‘Ata”s references to traditions of the Com¬ 
panions in his responsa are to be evaluated as indications that for 
‘Ata' the registration and naming of transmitters was at least for a 
time—unimportant, and that refraining from this was not injurious 
to his reputation as a scholar, since he otherwise presumably would 
have made an effort to eliminate the deficiency. c Ata”s responsa rep¬ 
resent a rudimentary stage in the incorporation of traditions from 
the Companions of the Prophet into the developing discipline of 


196 AM 7: 14001. 

197 Instead of “ quitu ” one should read with the editor qaf 

199 Instead of abdan ” one should read with the editor ‘Ubaydan. Intended is 
‘Ubayd ibn ‘Umayr, cf. Ibn Sa‘d, Tabaqdt, vol. 5, pp. 341-342. 

199 AM 7: 14001. 



jurisprudence, rudimentary with respect to the number of the tradi¬ 
tions and their reporting. This hypothesis intentionally refers only to 
c Ata”s identification of traditions of the sahdba , not also —e silentio —to 
his teachings being influenced by them, because it is quite possible 
that he was molded earlier and more strongly by traditional mate¬ 
rial than is apparent, and that he simply did not consider it neces¬ 
sary to refer to It. Such behavior is observable on his part with 
respect to the Qur'an as well. 200 

In contrast to ‘AtaCs traditions from Ibn ‘Abbas, the authenticity 
of his references to other sahdba is uncertain, since he did not hear 
them himself and does not know or does not specify -the provenance 
of the traditions. However, one can at least conclude from them that 
the corresponding traditions of Companions of the Prophet existed 
in his time. They cannot be fictions of later times, as Schacht assumes 
of most of them, 2111 but most have been in circulation at the latest hi 
the first decade of the second/eighth century. ‘Ata”s wavering about 
whether he heard the cited pronouncement of ‘A'isha’s from ‘Ubayd 
ibn ‘Umayr (d. 68/687) or from someone else 202 —this uncertainty 
speaks for his honesty!—even makes it possible to push back the ori¬ 
gins of sahdba traditions far into the second half of the first/seventh 
century. This does not preclude the possibility that in the second/ 
eighth century traditions of the Companions were invented and 
forged which we have already seen in one example. 203 Since ‘Ata’ 
usually cites only fragments of the traditions, or only alludes to them, 
they can be used to date the original versions, since only a one¬ 
sided dependence—namely, that of the ‘Ata' texts from the more 
detailed versions—is likely. One can establish the rule: If there is a 
reference to the matn of a sahdba tradition in the ‘Ata' material of 
Ibn Jurayj as contained in the Musannaf ‘Ata”s death date (115/733) 
is the terminus ante quern of the existence of the tradition in question. 

Let us demonstrate the utility of the method with an example: 

In the two most important recensions of Malik’s Muwatta ' there 
is an unusually long tradition composed of several individual tradi¬ 
tions about the suckling of adults. 204 It comprises a tradition of the 


200 See pp. 115, 116. 

201 Cf. Schacht, Ormns pp. 150 f. 

302 See p. 122. 

203 See p. 119. 

Malik, Muwalla 1 (Y) 30:12 (p. 605), Muwatta? (Sh), no. 627. 
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Prophet provided with several pieces of marginal information, a tra¬ 
dition about ‘A’isha and one about the other wives of die Prophet. 
On the basis of the artful composition alone it is atypical of Malik s 
traditions, and for this reason one is tempted to regard it as. a rel¬ 
atively late product. Malik’s isnad , however, designates c Urwa ibn al- 
Zubayr (d. between 92/711 and 101/720) as the originator of the 
story and Ibn Shihab (124/742) as its transmitter. For "systematic” 
reasons Schacht does not assign the origins of the individual com¬ 
ponents even to Ibn Shihab and his time, and considers the refer¬ 
ence to c Urwa to be "spurious” in any case. He sees m them 
counter-traditions from the circles of the “traditionists” against the 
established opinion of die “ancient school” of Medina and the lat¬ 
ter’s counter-traditions against the “traditionists’” attempt to change 
the doctrine. 205 Comparison with a responswn of‘Ata” s already cited,^ 
however, yields a completely different picture: According to it, ‘Ata’, 
who is surely not to be numbered among the “traditionists,” already 
accorded the suckling of adults legal efficacy and referred in this 
context to a usus of ‘A’isha’s: “kdnat ‘A’isha tdrrnm bi-dhahka banati 
akhlhd ” That is clearly a relic of the more detailed TJrwa tradition 
of the Muwatta 1 - There it says: “‘A’isha [. . .] employed this [method] 
in the case of the men whom she wanted to admit into her pres¬ 
ence. She used to order her sister Umm Kulthum bint abi Bakr 
[. . .] and her brother’s daughers ( fa-kanat ta’muru ukhtaha Umm 
Kulthum [. . .] wa-banati akhlha ) to suckle the men whom she wished 

to admit to her presence.” __ ca _ 5 

This tradition of ‘A’isha was thus already known to ‘Ata’. Ata 
and Ibn Shihab are drawing from the same source, since the possi¬ 
bility can be excluded that ‘Ata’ was a student of the younger Ibn 
Shihab. According to Malik’s isnad, TJrwa ibn al-Zubayr is the orig¬ 
inal transmitter of the story. Since he is an older contemporary of 


205 C f. Schacht’s Origins, pp. 48, 246. J. Burton has already depicted die many- 
faceted spectrum of opinion and tradition in early fiqh on the subject of radaa m 
“The Interpretation of Q. 4,23 and the Muslim Theones of NasUi m: Occamwd 
Papers of the School ofAbbasid Studies (University of St. Andrews), no. 1 (1%6), pp. 40 M. 
Although he advances a hypothesis which is directed against Schacht s conception 
of the secondary role of the Qur’an for fiqh, his ideas about the process of development 
of the juridical discussion on the subject remain completely within the framework 
of the Schachtian way of thinking (see esp. p. 41 f.). However he avoids 
apparendy intentionally—the latter’s efforts at dating by means of the isnads. 

206 See p. 121. 
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‘Ata”s and his authority for other traditions, he is probably also 
‘Ata”s source. The Muwatta ”s 'A’isha tradition is thus to be regarded 
as a genuine tradition of TJrwa and will derive from the second half 
of the first/seventh century. 207 

y. The Prophet 

"Ata’ refers to the Prophet very rarely in his answers. Of the over 
200 responsa investigated, all of three contain a reference to him by 
‘Ata’. That is, he is not named more frequently than, for example, 
TJmar or ‘A’isha and less than Ibn ‘Abbas. In addition there is some 
information about the Prophet in response to concrete questions from 
Ibn Jurayj. None of the texts contains an isnad; occasionally there is 
the formula “balaghana anna l-nabl/ rasula llah. . . ,” 208 (it reached us 
that the Prophet/Messenger of God . ..). 

The references and allusions to the Prophet contained in the responsa 
of ‘Ata’ transmitted by Ibn Jurayj confirm the conclusion that I have 
drawn from the references to Companions of the Prophet. 'Ata’ knew 
many more traditions of the Prophet than he used for juridical argu¬ 
mentation. This emerges from the texts in which Ibn Jurayj specifically 
brings up the subject of the Prophet with him, for example, after 
an answer containing only ‘Ata”s opinion, and from the fact that 
‘Ata’ cites legal maxims which he know's as traditions of the Prophet 
without indicating the Prophet as a source. 

An example: 

Ibn Jurayj said: I said to ‘Ata’: “The man seeks the woman in mar¬ 
riage when he [already] has a wife. At the engagement before the 
[consummation of] marriage, he contracts the marriage under the con¬ 
dition that she is entided to [only] one day and X [the first wife] to 
two days [of marital care].” [‘Ata’] said: “That is allowed before mar¬ 
riage and, after they have amicably agreed upon it [in marriage].” I 
said: “Was it revealed with regard to this: ‘Wa-ini mra’atun khdfat min 
bafliha nushuzan aw fradan ,m (and if a woman fears quarrelsomeness 
and aversion from her husband)?” [‘Ata’] said: “Yes!” 1 said: “Did the 
Prophet do that with his wives?” He said: “Yes!” I said: “What [does 
it mean in this context]: ‘Wa-uhdirali l-anfusu l-shuhhd (the souls [of 
human beings] incline to stinginess)”. He said: “[That is meant] in 


2I,/ For a more detailed analysis of this tradition cf. Motzki, “Der Fiqh des -Zuhri,” 
pp. 34-42. 

203 AM 6: 10969; 7: 12632. 

209 Qur’an 4:128. 
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reference to financial support (nafaqa). It is alleged the woman 

[with whom the Prophet did this] was Sawda. 

Although it would have been natural, ‘Ata 5 does not at first refer to 
the Prophet as a precedent for his legal opinion. Ibn Jurayj must 
painstakingly coax it out of him. The name Sawda 5 , and with it a 
hint that a concrete tradition is known to him, comes only at the 

'^ThTcase that ‘Ata 5 knows a legal maxim as a dictum of tire Prophet 
but does not identify it as such can be attested by the example of 
the saying “Al-walad li-l-firash wa-li-l-'ahir al-hajar ” (the child belongs 
to the bed, and to the one who engaged in illegitimate sexual rela¬ 
tions belongs nothing). I have already referred 211 to the fact that 
c Ata J uses this legal maxim in two different texts 212 without noting 
Z it L also regarded as a pronouncement of the Prophet. That 
this was known to him is shown by the following example. 

Ibn lurayj said: I said to ‘Ata’: “What do you think if lie [the man] 
rejects it [the child, i.e., denies paternity] after she has given birtto 
it ? ” f‘Ata’1 said: “[In that case] he must curse her (yula iniuia), anc 
child belongs to her.” I said: “Didn’t die Prophet say: Al-walad h4- 
firdsh wa-li-l- c ahir al-hajar?' ” [‘Ata 5 ] said: “Yes! But that was because the 
people in I the beginnings of] Islam laid claim to children who were 
bom in the beds of [other] men with the words: 'They belong to us. 
[For this reason] the Prophet said: 1 Al-walad. li-l-firash. wa-li-l-ahir al 

hajar.’" m 

Only thanks to Ibn Jurayj’s question do we learn dial this legal 
maxim is in reality not a creation of ‘Ata 3, s but a saying which was 
also ascribed to the Prophet and was already known as such around 
the turn of the first/seventh century. That this is no isolated case is 
shown by the texts, already cited in another context, about divorce 
during menstruation. 211 

The reason that ‘Ata 5 so rarely appeals to the Prophet as an 
authority or cites his actions as exemplary' and worthy of emulation 
thus cannot be that there simply was no more material about the 
Prophet at his disposal. The reason should, rather, be sought in the 

2,0 AM G: 10651. 

11! g ee i) 91. 

212 One I have already cited on p. 84; the other is AM 7: 1286 . 

213 AM 7: 12369. 

214 See p. 90. More on this subject, pp. 132 n. 
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fact that the idea of the exemplary' character of the surma of the 
Prophet and its possible function as a legal source supplementary to 
the Qur’an had not yet made its way into his thinking. This assump¬ 
tion is also reinforced by ‘Ata 55 s use of the word sunna, which for 
him designates custom in the sense of the recognized social practice 
in Mecca. 215 For the lack of information about the path of trans¬ 
mission ( isnad ) for ‘Ata 5, s references to the Prophet, the same reasons 
can be adduced as in the case of the Companions: It may be con¬ 
ditioned by genre and development. 216 

The rule developed on the basis of the sahdba material, that with 
the help of £ Ata 5 ’s references to traditions their isnads can be tested 
and their time of origin delimited, is also valid for the Prophet. This 
can be understood, by way of example, through one of the texts 
already cited: 

The earliest detailed traditions about the Prophetic dictum “ Al-walad 
li-l-firash wa-li-l-‘ahir al-kajad ’ are in the Muwatta 5 of Malik and the 
Musannaf of £ Abd al-Razzaq. To be distinguished are: 1. Different 
variations of a qissa, i.e. narrative, version which tells of the dispute 
between Sa c d ibn abi Waqqas and £ Abd ibn Zama l a over the nasab 
of a boy. They are supposed to have appealed to the Prophet as an 
arbitrator, and he to have decided the case with the above saying. 217 
2. A short tradition containing only the dictum itself. 218 

The Muwatta's version runs: 

Yahya said from Malik from Ibn Shihab from ‘Urwa ibn al-Zubayr 
from ‘A’isha, the wife of the Prophet: She said: “TJtba ibn abi Waqqas 
had [at his death] entrusted (* ahida ) to his brother Sa £ d ibn abi Waqqas 
that the son of Zama'a’s slave woman was his and that he should take 


210 Cf. AM 6: 10864; 7: 12977. On tire development of the term sunna, cf. also 
G. H. A. Juynboll, “Some New Ideas on the Development of sunna as a Technical 
Term in Early Islam,” Jerusalem Studies in Arabic and Islam 10 (1987), pp. 97-118. 

216 See pp. 122 f. 

2,1 Cf. AM 7: 13818 (Ma'mar—al-Zuhii), 13819 and 13824 (Ibn Jurayj—Ibn 
Shihab). “ Ahadtth Abu 1-Yaman,” no. 1 (Shu'ayb—al-Zuhri), in: Azami, Studies in 
Early HatRth Literature, Arabic texts, pp. 141 f. Malik, Muwatta’ (Y) 36:20 (Malik— 
Ibn Shihab). In most of the qissa versions the second half of die maxim is lack¬ 
ing. On this cf. also Azami, op. cit., p. 161. The text is also found in the “ Sahitian 
al-Bukhari, Jamf 34:3, 100; Muslim, Jami r 18:31, 41, +3, and in al-Darirm, Sunan 
21:45. On the legal and social implications cf. Motzki, “Geschlechtsreife,” pp. 542, 
546. A more detailed study of the tradition complex has been published by U. Rubin: 
“’Al-Walad li-l-Firash.' On the Islamic Campaign against Jjna”, Studio Islamica 78 
(1993), pp. 5-26. 

™ AM 7: 13821. 
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him. In the year of the conquest [of Mecca] Su'd ««d M 
words- 'fHe isl my brother’s son; he entrusted him to me ihereupo 
Sib W.». to him and said. ’[H. is] 
t^rny father’s slave woman; he was born in (on) 1 
with their struggle to the Messenger of God- Sa d said. Mese g 
God is mT brother’s son; he had entmsted hits, to me,’ 'Abd tbn 
Zama-a said; '[He is] my brother, the son of my fates « 
he was born in hi, bed.’ The Messenger of God said. He Mongs 
vou c \bd ibn Zama'a!’ Then the Messenger of God said. The chid 
belongs to the bed, and to the one who engaged m ^|ttmate sex¬ 
ual relations belongs nothing.’ Thereupon he said to bawda 

Zama'a: ‘Veil yourself in front of himf S7d 

blance [of the boy] to <Utba ibn abi Waqqas. [A isha] said. He did 

not see her [Sawda 3 , again] until he died (laqiya llaha). 

The end of the isnad in all early variations of the qissa version is: 
ta SWhtb al-Zuhrt Urwa ibn a]-Zubayr-‘A’isha ofthe shorter 
version; the same or al-Ztthrl-Ibn al-Musayyab and fftu &dam» 

Abu Hurayra. Ibn Shihab is the “common link of all of these texts 
leaving aside ‘Ata”s references. According to Schacht s procedure o 
5- the help of the M*. the « of fbn SWb’„««y 
would be the terminus a quo starting from which, at the earhest 
tradition complex came into circulation.- Since 
with the forging of chains of transmission on a large scale, how , 
he considers al-Zuhri “hardly responsible for the greater part of ese 
traditions” from the Prophet, Companions and Successors mwose 
Zads he appears as the common link;- he., he shtits die ongm of 
such traditions into the second quarter of the second/eighth century 
or later. In the case of the legal maxim in question only the secon 
nuarter of the second/eighth century remains to him as a F°babe 
time of ongin, since he infers from al-ShafiTs Kitab al-Umm that Abu 
Hanifa (d. 150/767) knew it as a dictum of the Prophet. In addition, 
Schacht cites a text from the Kitab al-Aghdm already used by Wellhausen 
and Goldziher, which reports an argument over paternity 
supposed to have taken place “in the middle Umaiyad period.^Sm 
the legal maxim is not appealed to in it, Schacht cone u es. .i ^ 
not yet asserted itself in the time of the dispute recorded Ag 

219 Cf. Schacht, Origins, pp. 171 ff - 

220 Op. dt., p. 246. 

m S’ dt ’ p IS'. Cf. Goldziher, Muslim Studies, vol. 1, p. 188, note 2 and, on 
this, Azami, Studies in Early Hadith Literature , p. 266. 
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With this, he is convinced that the first/seventh century is completely 
out of the question as a time of origin for the legal saying and that 
the reference to the Prophet is historically untenable. 

From Ibn Jurayj’s and c Ata”s references to the Prophetic dictum , 
however, it emerges that Schacht’s chronology is not correct. Since 
'Ala 3 mentions it several times, it must already have been widespread 
in the first decade of the second/eighth century (i.e., the middle 
Umaiyad period). Since c Ata 3 clearly knew the qissa version 223 and 
does not transmit from the younger Ibn Shihab, but occasionally 
from 'Urwa ibn al-Zubayr, 224 the latter is his probable source for 
the Prophetic saying. This means that it must have been brought 
into circulation at the latest in the second half of the first/seventh 
century ('Urwa died towards the end of the first century), but pos¬ 
sibly as early as its first half (Abu Hurayra died in 59/678, c A 3 isha 
in 57/676). Then, the possibility cannot be ruled out that the story 
has a historical core and Muhammad actually made such an arbi¬ 
tration. Schacht considers this unthinkable for reasons of content— 
wrongly, in my opinion. 225 In his short discussion of the legal maxim 
he also adduces systematic and historical legal arguments in support 
of his thesis, adopted from Goldziher, that the ostensible dictum of 
the Prophet is possibly influenced by the rule of Roman law, pater 
est quem iustae nuptiae demonstrant. He sees no indication that the maxim 
is based already upon pre-Islamic practice; the ancient Arabian 
method of resolving paternity disputes was the employment of “pro¬ 
fessional physiognomists.” He further claims that this legal clause is 
“strictly speaking incompatible with die Koran” and that the cases 
that it is supposed to deal with “could hardly arise under die Koranic 
rule regarding ‘ idda .” 226 From this he seems to conclude—without 
expressing it explicitiy—that the saying thus could not derive from 
Muhammad. 

The premise of incompatibility with the Qur’an is, however, not 
convincing. The paternity disputes deal not only with cases of wait¬ 
ing periods which have not been correcdy observed, as he implies, 


223 Cf. AM 7: 12369. See p. 126. 

224 E.g. AM 7: 13939. 

2& JuynbolTs argument (in: Muslim Tradition , pp. 15 f.) that the fact that this say¬ 
ing is attributed to Ibn Musayyab is in itself proof that it could not be older than 
the latter is not convincing either. 

226 Schacht, Origins , pp. 181 f. Id., Introduction, p. 21. 
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but also—and above all—with illegitimate sexual relations. These the 
Qur'an energetically combats through its regulations in the area of 
matrimonial law, but the early texts which depict the application of 
the maxim, i.e., the qissa versions of the Prophetic tradition and 
‘Ata”s response.™ show that in social reality there were special prob¬ 
lematic areas in winch the Qur’anic norms had no impact yet. One 
of them was the relationship between master and slave woman, 
which—as the Qur’an shows—caused problems even in Muhammad's 
time. 228 That is the background of the dispute in which the rule 
came to be applied. It served to prevent one who committed form- 
cation from then enjoying custody of the child resulting from the 
illegitimate relationship, and cases of adultery from becoming pub¬ 
lic. This because the man who raised a claim to a child born of the 
wife or slave woman of another, or the woman who claimed that the 
child was not her husband’s or her master’s, implicitly confessed ille¬ 
gitimate sexual relations and risked the corresponding punishment. 
‘Ata’ limits the application of the maxim to those cases in which the 
paternity of the husband or owner of the woman was not disputed by 
the man himself but by others, which presupposes illegitimate sexual 
relations, and gives as a reason that it was die original intention of 
the rule to put an end to such paternity disputes. c Ata’ rejects the 
pre-Islamic method of letting the qdfa (physiognomists) decide; he 
seems to consider it superseded by the maxim. The legal maxim is 
thus completely compatible with Qur’anic regulations in the aiea of 
marriage and family law and with the social situation of early 
Influence by Roman law is, on the other hand, pure speculation. 229 

227 AM 7: 12369, 12381, 12529, 12862. Also see pp. 84, 91 and 126. 

228 On this cf. Motzki, “Wd-muhsan&tu," p. 199 ff. 

229 Cf. also Azami, Studies in Early Hadtth Literature, pp. 265 f. In addition, Crone, 
Roman, Provincial and Islamic Law, pp. 10 £, has shown that the path through late 
antique rhetoric assumed by Schacht is improbable. Juynboll, Muslim Tiadition , 
p. 15 f. considers Ibn al-Musayyab to be the author of the maxim. His textual basis 
is definitely too narrow, and his conclusions purely hypothetical. They may occa¬ 
sionally be correct, but must not be generalized. For more texts cf. Rubin At 
Walad li+Firashr passim.—Hypothetically, the thesis that the maxim originated in 
another legal tradition could, however, be salvaged if one places the transfer in^ pre- 
Mamie times. Then both Roman provincial law and Jewish-rabbmic law would be 
imaginable as possible godparents {Crone pointed out a parallel m the Babylonian 
Talmud op. cit., p. 11). Perhaps the awa’il tradition which ascribes tins maxim 
already ’to Aktham ibn SaylT has an authentic core. Muhammad would then sim¬ 
ply have resorted to a legal practice that was already current with some Arab tubes 
On Aktham cf. M J Kister, “Aktham b. Sayfi,” in: Encycbpaedm of Islam, Second 
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I have chosen the example of “ al-walad li-l-firash . . .” and discussed 
it in some detail for the reason that Schacht cites it in his work on 
the origins of Islamic jurisprudence. My thesis that with the help of 
c Ata”s references to traditions of the Prophet one can trace these at 
least into the second half of the first/seventh century undermines 
central pillars of the Schachtian theory, among others his famous 
three-stage progression: “Successors, Companions, Prophet.” He 
assumes that the traditions of the Prophet having to do with legal 
questions are the most recent link in the chain: “[...] Generally and 
broadly speaking, traditions from Companions and Successors are 
earlier than those from the Prophet.” 230 “One of tire main conclusions 
to be drawn [. . .] is that, generally speaking, the ‘living tradition’ of 
the ancient schools of law, based to a great extent on individual rea¬ 
soning, came first, that in tire second stage it was put under the 
aegis of Companions, that traditions from the Prophet himself, put 
into circulation by traditionists toward the middle of the second century A.H. 
disturbed and influenced this ‘living tradition’, and that only Shafi'i 
secured to the traditions from the Prophet supreme authority.” 231 

[. . .] Every legal tradition from the Prophet, until the contrary is 
proved, must be taken not as an authentic or essentially authentic, even 
if slightly obscured, statement valid for his time or the time of the 
Companions, but as the fictitious expression of a legal doctrine for¬ 
mulated at a later date.” 232 “We shall find that the bulk of legal tra¬ 
ditions from the Prophet known to Malik originated in the generation 
preceding him, that is in the second quarter of the second century A.H., 
and we shall not meet any legal tradition from the Prophet which 
can be considered authentic.” 233 

In the tradition of the Prophet about the saying “ al-walad li-l- 
firash ...” we have a text which contradicts these theses of Schacht’s 
about the time of origin of tire juridical traditions of the Prophet. 
To anticipate the objection that a single counter-example is not 
sufficient to refute the entire theory, let me cite another text in sup¬ 
port of my argumentation. It is also contained in Malik’s Muwatta\ 


2M Schacht, Origins, p. 3. 

231 Op. cit., p. 132. Emphases mine. 

232 Op. cit., p. 149. Emphases mine. 

’ °P- cit > P- M9. Emphases mine. Cf. also Schacht, Introduction, p. 34. Similar 


ideas have recently also been advanced by Juynboll (cf. Muslim. Tradition, pp 71-73) 
who however does not reject the possibility that beginnings of the hadlths of the 
Frophet reach back into the generation of the tdbfun, and thus the end of the first/ 
seventh century, and Crone (Roman, Provincial and Islamic Imw . nr>. 9Q- 34 A 
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an d the Musannaf oi 'Abd al-Razzaq records several early variants. 23 * 
The text of tire Muwatta J runs: 

• 1 , „ F,-nm Malik from Nali': 'Abd Allah ibn 'Umar 

Yahya transmitted to me fiom Messenger of God while she 

divorced his wife m the lifetime of die Messe^e^ ^ &e 

was menstruating- I hereupon Uma ^ JL. l(Qrdcr Mm 

Messenger o God about The Messeng ^ ^ ^ menstru . 

to return to her [and] the P desireg he ^ stl]i keep her, or 

he ueats m _ , tp „ t : n to his theoretical 

Nafi' all the traditions which he claimed to have from ton^smce 

the difference in age between the two was too 5tea 

117/735-6, Malik in 179/795-and wonders whether Mite * 

, , nver ; n written form traditions alleged to come from Nafi. 

not take over in wnuiu iu . . , M _r<_ Th q j mar 1S 

He is also disturbed by the faet that the Nafi ^ 

a "family mad," since Nafi' was a freedman of Ibn U "“”. 

considers such is*is generally to be suspicious or forged Nenh 

argument rs valid, as hasbeen cmphastzed by ^ ^ 

^"^est/da; memhets cannot he considered 

Un Abo a m^S- tradthons Schach. has dte tmpression ta^y 
generally reflect a secondary surge of legal development: Man,N* 
traditions represent unsuccessful attempts at influencing the doctrine 
of the MeZese school.” “[. - .] These traditions are later than he 
n K h Medinese doctrine.” “It is certain thus he sums up 
“drtt even d e group of Nafi' traditions in Malik's Muwattd repre- 
£ te res* of gradual growth. The Ihstorical Nafi' ™ certarnly 
no, a representative of the ancient Medmese sch.col i of law but 
beyond this his personahty remains vague, and the bulk 


234 MaJikj Muwaiti (Y) 29:53; (Sh) no. 554; AM 6: 10952 10961. 

” ^ SolsSTthe rSmri. SW* » ** »*" 

rtn 245 f. Id., On Schacht, p. 171. 
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ditions which go under his name must be credited to anonymous 
traditionists in the first half of the second century A.H.” 237 

On the example of the text about divorce during menstruation 
one can understand well how Schacht comes to this conclusion. I 
imitate his method! He would argue as follows: The Medinan fiqh 
of the second/eighth century is most thoroughly comprehended in 
Malik’s Muwatta \ From it, it emerges that the “living tradition” of 
the Medinan school occupied itself with the question of when the 
waiting period of a divorced woman is over and the divorce thus 
becomes definitive. It was solved thus: When the third menstrual 
period begins, the divorce can no longer be retracted. This is reported 
from several of the so-called “seven lawyers of Medina” 238 and is 
illustrated by two traditions from the Companions of the Prophet, 239 
neither of which is authentic. A Naff—Ibn ‘Umar dictum to this 
effect also exists. 240 Since, however, Naff is not to be numbered 
among the Medinan school, 241 this will be a later back-projection of 
the opinion of the school onto the Companion Ibn ‘Umar; Nafi' is 
fabricated as an authority for this tradition. The clarification of the 
question was necessary, since Qur’an 2:228 speaks only of three 
“qunf” (cycles) and Qur’an 2:231 of reaching “their appointed time” 
(i ajalahunna ), from which it is not clear whether the said time is to 
be placed at the end of a menstrual period, which thus belongs to 
the cycle of the preceding period of purity, or at the end of the 
inter-menstrual phase, the cycle thus beginning with the preceding 
menstrual period and not with the phase of purity, or whether only 
the phase of purity is to be regarded as the cycle. The latter opin¬ 
ion was put into the mouth of ‘A’isha 242 and seems to have been 


a ' Op. cit., pp. 177 ff. Juynboll advocated the same thesis. Cf. his Muslim Tradition, 
p. 143: “Very many forged traditions supported by this isnad probably originated 
during Malik’s own lifetime (90-179/708—95)” and more recently in “Naff, the 
Mawla of Ibn ‘Umar, and his Position in Muslim Hadith Literature,” Da Islam 70 
(1993), pp. 207-244. For a critical evaluation of his arguments cf. Motzki, “Quo 
vadis Hadith-Forschuxig? Eine kritische Untersuchung von G. H. A. Juynboll: ‘Nafi', 
the Mawla of Ibn ‘Umar, and his Position in Muslim Hadith Literature’,” Der Islam 
73 (1996), pp. 40—80, 193-231 (the English version has the title “Whither Hadith 
Studies”, in: P. Hardy (ed.), Traditions of Islam: Understanding the Hadith (London 2002). 

238 Malik, Muwatta ’ (Z), nos. 1257, 1259. 

239 Op. cit., nos. 1254, 1256. 

210 Op. cit., no. 1258. 

241 See p. 132. 

242 Op. cit., no. 1254. 
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when (he divorce «hould take could pro- 

nounceTdivorce at an/time and 

three full cycles were not always fulfilled, as the letter sc 

tZ sat r^mZZ: Teasing'— 

the Prophet ‘s ma em p 'I : ma[ tradition goes even 

IClSTa,ong toA I. is no. fan but from 'Abd 
Li t,, another L. of ihn ‘limar who appears - » 

th^ArZhibn 'Umar reette: 'Prophet, when you divorce 
women, divorce them at the beginning oyhetrjvaihng p 

mm+~* al.—1 Qu,«c 

in the standard edt.ton of d. OF am ^ ^ for Ibn 

^ t =p,' ir^s legaf o,„in the^b 


ms Malik, Muwatta’ (Z), nos. 1262, 1240. 

Cf. Schacht, Origins, p. U7 

M3 Malik, Muwatta’ (Z), no 1281. cannot be acajn]css i y integrated 

2 *« ] t fu s in the context ol tjuran — AOL > 
v,ri 1 1 it)■ ii additions. 
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yet a little more recent than that ofYahya and Rabfa, who would 
surely have cited it had it been known to them. It must thus have 
come into existence around the middle of the second/eighth cen¬ 
tury. As a reason why, despite the available sahaba traditions, such 
heavy artillery was brought to bear with the Prophet and a Qur’anic 
variant, it is natural to suppose that this legal opinion met with bit¬ 
ter opposition, since it was probably directed against the prevailing 
practice and dramatically limited the man’s freedom of choice about 
the timing of divorce. 

All of tills sounds very plausible, and Schacht would surely have 
been able to identify himself with this placement of the problem in 
“the development of legal doctrine” 24 ’—as he used to call it—which 
has been undertaken in his spirit. But the entire lovely edifice col¬ 
lapses like a house of cards if one looks at c Ata”s responsa on this 
question. The texts in question have already been cited in another 
context ; 248 for this reason, I content myself with simply referring to 
them. From them it emerges that ‘Ata’ already held the opinion that 
divorce during the woman’s menstrual period was not permissible, 
that the man must take her back and could, when the woman was 
pure again, _ divorce her or change his mind . 249 In one of the two 
responsa which deal with the question c Ata’ wastes no words on the 
basis of his opinion. In tire other, however, he adds to his answer 
the comment: “It reached us that the Prophet said to Ibn ‘Umar: 
‘Take her back! Then, when she is pure again, divorce [her] or keep 
[her ].’” 2 -'’ 0 These are dear echoes of the Naif—Ibn ‘Umar tradition 
as it is contained in Malik’s Muwatta\ It is true that there ‘Umar is 
also named as a link between Ibn ‘Umar and the Prophet, but that 
is only one version of the story, of which there are also variants 
without ‘Umar, one even from Malik ! 2 ” 1 

It is thus established that ‘Ata’ not only held the legal position 
but also knew the corresponding tradition of the Prophet. Its origin 
is not to be shifted to the middle of the second/eighth century, as 

24/ E.g. Schacht, Origins, p. 1. 

248 See pp. 90, 91. 

249 See p. 90, note 49. Cf. also AM 6: 10951. 

250 See p. 91, note 51. 

231 For the variants cf. AM 6: 10952 - 10961. The Malik tradition is no. 10952 
with the isnad: 'Abd al-Razzaq—Malik—Nafi‘—Ibn ‘Umar. Cf. also “Akadith ‘Ubayd 
Allah ibn ‘Umar,” no. 70 {‘Ubayd Allah—Nafi‘), in: Azami, Studies in Early Hadith 
Literature, Arabic section, p. 123. 
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Schacht would do; rather, it must have been in circulation at the 
latest at the beginning of the second centuiy. From where could 
‘Ata’ have it? Naff and Ibn ‘Umar himself are possibilities. Nafi‘ 
was a contemporary of ‘Ata”s. Each of the two stayed for a time 
in the other’s place of residence, and they could have had contact 
with each other. This is also true for Ibn ‘Umar, who died in 74/692, 
and thus later than Ibn ‘Abbas (68/687). A remark of Ibn Jurayj’s 
is interesting in this context: “We sent to Nafi‘, who had alighted 
in the council house (dar al-nadwa) and was preparing himself to 
travel [back] to Medina—we were participants in the circle of ‘Ata’ 
(nahnu julus met a ' Ata ’)—[and asked him:] ‘Did ‘Abd Allah’s divorcing 
his wife while she was menstruating, in the Prophet’s lifetime, count 
[as a divorce]?’ He said: ‘Yes!’” 252 This question clearly refers to the 
Ibn ‘Umar tradition. The fact that ‘Ata”s students took advantage 
of Naff’s stay in Mecca to ask him about it and ‘Ata”s anonymous 
reference to the Ibn ‘Umar story suggest that not Ibn ‘Umar directly 
but Nafi‘ was ‘Ata”s source. From wherever ‘Ata’ may have it, in 
any case Naff is confirmed as a transmitter of the story. 253 Schacht’s 
doubt of the authenticity of the Naff—Ibn ‘Umar traditions cannot 
be upheld. An argument for which Schacht gained recognition in 
the analysis of isnads 25i speaks for Ibn ‘Umar as the original source 
of the Prophetic tradition: the “common link.” The transmission of 
all early variants of the text branches off after him. 255 We are appar¬ 
ently dealing with a very old tradition of the Prophet, perhaps even 
with a genuine fatwa of the Prophet, since Ibn ‘Umar was about 20 
years old when Muhammad died, 236 old enough to be already divorced. 

232 AM 6: 10957. 

253 Furthermore, it was transmitted from Nafi‘ not only through Malik but also 
through ‘Abd Allah ibn ‘Umar [al-‘Uman] (d. 172/788-9) and Ayyub [ibn abT 
Tamima] (d. 131/748-9). Cf. AM 6: 10953, 10954. 

254 On this cf. Juynboll, Muslim Tradition, pp. 206 ff. More critical positions are 
taken by, for example, Cook, Early Muslim Dogma , pp. 107 ff.; id., “Eschatology and 
the Dating of Traditions,” Princeton Papers in Near Eastern Studies 1 (1992), pp. 23—47; 
and Crone, Roman, Provincial and Islamic Law , pp. 29 f. 

2=5 As transmitters from Ibn ‘Umar there appear, in addition to Nafi‘: Ibn Sirin 
and SaTd ibn Jubayr (AM 6: 10955), Yunus ibn Jubayr (10959), Abu Wa’il (10956) 
and [‘Ubayd Allah?] ibn ‘Umar (10960, 10961). 

2d6 He is supposed to have been born one year before “the revelation,” i.e. the 
beginning of Muhammad’s career as a prophet and to have participated for the 
first time in the “Batde of the Ditch” at the age of 15. Cf. Ibn Hibban, Mashahir, 
No. 55. This can only be accepted as an approximate statement of age, since the 
reports about Ibn ‘Umar’s age at Uhud and al-Khandaq are contradictory. At Uhud 
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6. ‘Ata”s contemporaries 

In the responsa of ‘Ata’ studied here no reference by name to the 
opinions of any of his contemporaries among the juqahd ’ was to be 
ound, although he probably was in contact with some of them for 
instance to the Medinans Nafi‘, ‘Urwa ibn al-Zubayr and SaWibn 
al-Musayyab, supposedly also to al-Hasan al-Basn. 257 Some few texts 
lowever, contain anonymous references to the opinions of others 
who are presumably ‘Ata”s contemporaries. For instance: 

Ibn Jurayj said: I said to ‘Ata’: “‘Abd al-Malik ruled (qada) that the 
J“ g cp r °f Abu . Zuh *l T [be given] half of the bridal gift.” [‘Ata’] 
bldhalla) CT 1 f ° r mHng thiS ” V*** C&ba 

Dm Jurayj alludes to a dispute which clearly took place in the time 
of the caliph Abd al-Malik ibn Marwan and was presented to him 
for adjudication. The situation m question can be inferred in its out¬ 
lines from a tradition of Ibn Jurayj’s from ‘Amr ibn Dinar 259 Bint 
abi Zuhayr had married and had been delivered to the husband; he 
had divorced her and claimed not to have had sexual intercourse 
with her which she confirmed. ‘Abd al-Malik probably solved the 
case with reference to Qur’an 2:237, but the unanimous opinion of 
the scholars like Ata , al-Hasan al-Basn and SaTd ibn al-Musayyab 260 
was that the wedding with the delivery of the woman to the man 
was to be considered consummation—regardless of the partners’ state¬ 
ment about what took place on the wedding night-, and that in 
consequence the entire bridal gift was due. 

Since there were scarcely any Companions of the Prophet alive 
at the time of the caliph ‘Abd al-Malik, the criticism will have come 
rom the ranks of the scholars of the following generation. ‘Amr ibn 

mfo ™ a ; i0r ;; bout ^ from Sulayman ibn Yasar 
one of the Medinan Juqahd’ who was probably himself 
-nong the cntics of‘Abd al-Malik’s verdict. Sulayindn reports that 
the caliph regretted this afterwards. Since ‘Ata’ also knew the story, 

e is supposed to have been 14. Between this batde and the “Rattle nftu rv+ u « 

i3 °f5 K priStf Sf5 STS 

258 AM 6: 10876. 
f* AM 6: 10867. 

260 Cf. AM 6: 10863, 10864, 10869, 10870. 
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it must have caused something of a stir among the scholars in his 
time. In view of the available textual testimony, its historicity seems 
to me likely. 

The fact that c Ata 3 was informed about tire doctrines of other 
juqaha’ living in his time is also attested by the tollowing responsum. 

Ibnjurayj said: I said to ‘Ata 3 : “How many times may a slave divorce 
a free woman?” [ c Ata 3 ] said: “[There are] people [who] say (yaqulu 
nas): ‘The waiting period and the divorce [generally depend] upon [the 
status of] the women? Others have said (wa-qala ms): ‘Divorce [depends] 
on the men, whatever [status] they may have; the waiting period Jon 
the other hand, depends] on the women, whatever they may be.” I 
said: “Which of these [opinions] do you prefer?” [ c Ata 3 ] said: “Divorce 
[depends] on the men, the waiting period on the women” {al-talaqu h- 
l-ryali wa-l-iddatu R-l-nisadi ). 26! 

The other traditions in the Musannaf of ‘Abd al-Razzaq allow us to 
identify the “nds” whom c Ata 3 apparendy has in mind. The first- 
mentioned opinion was held in Iraq (al-ShaTu, Ibrahim al-Nakha i, 
al-Hasan al-Basri), 262 the other, with which c Ata 3 identifies himself, by 
the Medinans (Ibn al-Musayyab, Salim ibn c Abd Allah ibn ‘Umar). 263 
It is true that all of them base themselves on various Companions 
of the Prophet, but c Ata 3 will scarcely have his knowledge direcdy 
from the Companions and consequendy will surely be referring to 
the generation of their students, and thus his contemporaries. That 
he also knows the Iraqi point of view is noteworthy and can be con¬ 
sidered an indication that the individual centers of scholarship were 
not completely cut off from each other, at least not Mecca. Since 
'Ata 3 only very rarely refers to other opinions Ibnjurayj, however, 
already more frequently—the question whether and to what extent 
the centers mutually influenced each other at this stage is difficult 
to decide and must be reserved for a separate study. Schacht s the¬ 
sis that the fiqh of the Hijaz was more backward and was influenced 
throughout by Iraq, but not vice versa, 26 ’ is probably not tenable in 
this degree of generalization, at least not for the period until tire 
middle of the second/eighth century. 


261 AM 7: 12945. 

262 AM 7' 14953-12956. 

263 Ml 7: 12944, 12946, 12947, 12949, 12951, 12957-12959. Cf. also Malik, 
Muwattc? (Z), no. 1271. 

264 Schacht, Orighis, p. 220. 
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The sources of the dicta 
The authorities on whom c Ata 3 bases himself and the traditions with 
which he is familiar have first been investigated only for the genre 
of responsa, since it has an especially high authenticity content. The 
question is whether the conclusions reached on the basis of the 
responsa can also be confirmed through his dicta , whether perhaps 
modifications must be made or additional aspects come to light. 

I have defined as dicta all of c Ata 3 ’s statements which are not pre¬ 
ceded by questions. 260 They can be expressions of c Ata 35 s opinions 
on legal situations, on Qur’anic verses, or on traditions, i.e., dicta in 
tlie true sense, or traditions i.e., hadiths, athar or akhbar —about state¬ 
ments or actions of others, of the Prophet, his contemporaries, caliphs, 
governors, qadis, and so forth. 

The number of true dicta 266 exceeds that of the traditions several 
times over (70% as compared to 30%). Mixed forms, for instance 
those in which c Ata 3 provides his opinion with a tradition, are rare 
(1%); as a rule, opinions and traditions are cleanly separated. Mere 
allusions to traditions and references to sources and authorities, too, 
are even more rarely (1%) to be found than among the responsa 
where they accounted for almost 14%. 267 The separation of c Ata 3, s 
own material from that of others does not, however, mean that we 
are dealing with disparate material in terms of content. c Ata 3 ’s tra¬ 
ditions, too, generally have to do with legal situations. Despite their 
independence, and although their share is twice as large as among 
the responsa , they too probably functioned in ‘Ata 33 s instruction as 
evidence and references to sources, authorities or precedents. Possibly 
Ibn Jurayj is responsible for the clear division between ‘Ata 33 s tra¬ 
ditions and liis actual dicta, since he is more to be classed as a trans¬ 
mitter than as a faqlh expressing his own opinions. 268 The relatively 
small proportion of material from others outside of the responsa 
confirms the impression gained there that in c Ata 3 ’s legal instruction, 
the reinforcement of opinions through reference to authorities played 
a rather subsidiary role. 269 What: he communicated to his students 
was largely his opinions on specific legal situations. Is this generally 


265 See p. 79. 

Some (it a (opinions) are counted as dicta in disguise 

267 See p. 107. S 

268 On this see p. 205. 

269 See p. 107. 
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a characteristic of tire legal instruction of th ejuqahd 1 of the first/sev- 
enth century? 

Nevertheless, it cannot be overlooked that ‘Ata' knows sources and 
cites them to a limited extent, something which later became an in¬ 
dispensable procedure of Islamic jurisprudence. Since these sources— 
at least sometimes—can yield information about the prehistory of 
‘Ata"s legal teachings, special attention should be directed to them. 
The distribution of frequency appears to be somewhat different in 
the genre of dicta than in the case of the responsa. 270 The Companions 
of the Prophet come in first place (23%); there follow, with almost 
equal numbers of attestations, the Qur'an (including the exegetical 
traditions of sahaba and others) and the Prophet (6-7%); specifically 
named contemporaries of ‘Ata"s are very rare (1-2%). 

The ranking of authorities which can be derived from Ibn Jurayj’s 
entire tradition from 'Ata' [responsa and dicta together) thus appears as 
follows: references to Companions of the Prophet (15%), references 
to the Qur’an (10%), hadlths of the Prophet (5%), references to anony¬ 
mous traditions (3%), to contemporaries of ‘Ata''s (1.5%). 2,1 

a. The Companions of the Prophet 

‘Ata"s Ibn ‘Abbas traditions are the largest group of sahaba traditions. 
This is even more conspicuous within the genre of dicta than in the 
case of the responsa. ‘Ata' refers to Ibn 'Abbas almost three times as 
often as to ‘Umar ibn al-Khattab, the next most frequently cited, to 
the latter three times as often as to ‘All or ‘A'isha; jabir ibn 'Abd 
Allah, Abu Hurayra, Ibn ‘Umar, Abu Sa'rd al-Khudn, Mu'awiya 
and less famous Companions turn up rarely. Among the dicta , the 
Ibn ‘Abbas traditions represent half of all traditions from the sahaba. 

2,0 Ibid. It is a ranking, that is, the determination of die frequency of the author¬ 
ities named within a given number of texts—here only of the dicta. 

2,1 The interpretation of such statistical data is, methodologically, not unprob¬ 
lematic. In this case, however, it is legitimate, because Ibn Jurayj’s ‘Ata’ tradition 
is so extensive. Thus the. statistical data can be considered significant. It is, how¬ 
ever, not certain whether ‘Abd al-Razzaq’s tradition from Ibn Jurayj is complete 
or only—as is to be presumed—represents a selection. It is quite possible that fur¬ 
ther ‘Ata’ material from Ibn Jurayj which can be demonstrated to be authentic will 
turn up in other works. The conclusions drawn from ‘Abd al-Razzaq’s work, how¬ 
ever, could be at most modified, but not definitively refuted by this, since it would 
itself only represent a selection. (Such texts are, for instance, to be found in the 
Musa/maf of Ibn ahf Shayba; however, their reliability has yet to be clarified.) Since 
it is a chimerical hope that a complete tradition from early Juqahii' will ever appear, 
conclusions based on an extensive and clearly balanced, and thus representative, 
selection like that of ‘Abd al-Razzaq—are the most certain possible. 
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1,660 traditions of the Prophet are supposed to have been tram- 
nutted from Ibn ‘Abbas. 2 ? 2 As a rule, <Ata”s Ibn ‘Abbas traditions 
contain no hadlths of the Prophet. 273 In them, Ibn ‘Abbas is only a 
learned authority, not a transmitter. The sole source to which Ibn 
Abbas occasionally refers is the Qur'an. This discrepancy requires 
explanation. To conclude from it that Ibn ‘Abbas did not know and 
pass on any traditions from the Prophet and that those going under 
his name are all forgeries would surely be overly hasty. A satisfac- 
tory expianaoon can probably be given only after an investigation 
of all of Ata s traditions from Ibn ‘Abbas and the Prophet. 274 

rom the references to and citations of Ibn ‘Abbas in ‘Ata"s responsa 
it was possible to advance die hypothesis that these traditions are 
genuine, i.e., really were opinions and statements of Ibn ‘Abbas 275 
Further arguments in support of this thesis can be derived from 
Ata s remaining Ibn ‘Abbas traditions. 

. Wei S ht y indices of authenticity are yielded by texts in which ‘Ata' 
indicates that he has something from Ibn ‘Abbas only indirectly or 
that ffs own opinion does not agree with that of this Companion 
o e rophet. No forger who otherwise claimed to have heard a 
master, and who fathered his opinions on an authority, would do 
this. One attestation of indirect transmission: 

Ibn Jurayj from ‘Ata’. He said: “When a woman is divorced three 
times without die marriage with her having been consummated it is 
only one [divorce]. That reached me (balaghmi) from Ibn ‘Abbtis.™ 

For difference of opinion: 

Ibn Jurayj from Ata . He said: “If a validly-married husband and wife 
separate even without the husband’s pronouncing a divorce—for 
stance by mutual waver of rights [mubara’a) or ransom [fida 1 ]— it is 

f ” am0 ™ t to l one divorce [pronounced by the husband], Ibn ‘Abbas 
however, did not use to say this" 277 J DaS ’ 


p.|6 Cf ' 11311 ^ Zm> ahakdba a/ «>” P- 276 and Siddiqt, Hadruh literature, 

sh , W ^ “ ot one in m y excerpt of the text! 

Yahya ibnl'fo 1 Qat^ an? “T* h T f ^ ^/eighth century like 
of the Prophet at aboumen Tf r IT u," number of &n ‘ Abtes> ***** 

■*C Sfttt ■'“** * 

2,6 AM 6: 11076. 
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In addition there is-as among the response -a number of texts with 
of’—TI heard Ibn 'Abbas say”)» Such notes « *£■ 
wise found only in the case of 'Ata-s rare ^nons fr^theCom- 
panions of the Prophc, Abu Hurayra and jab.r f ^“ CT . 

who-like Ibn Abbas died only in the second haffofte fnat/se 
enth century and whom ‘Ata’ could have heard, and from the early 
Sf Xyd ibn ‘Unrayr,- nor, however, in the case of tradruons 

from 'Umar, 'AIT, 'A’isha and Ibn Umax. 

In terms of genre, most of Ata”s traditions from Ibn Ata 
to be classed as legal dicta whose content does not, as a rule, p 
Aide any hint of the “Sitz m Lebed 11 or of the historical situation m 

?“b=,?;==:s-? r x,3.; 

Wal dispute 281 do have a stronger reality content, but t y 
oermit more than the assumption that concrete cases underhe them. 
Historical “meat” is offered only by Ata”s very rare qtssa tradrhorn 
from Ibn Abbas, The fact that they are stylistically' aW«l ■ 
sneaks more for than against their authenticity, once Ata s tiadition 
from Ibn 'Abbas can be considered generally reliable on the basis 
of various other criteria named. The following two sample texts 
offer not only an insight into the student-teacher relationship between 
the two men, but also show 'Ata”s precision in the reporting of what 
he heard, when he admits having forgotten specific facts oremp 
sfzes that Ibn 'Abbas expressed himself literally m this way. Not least 
‘Ata”s statement that he was originally of a different opinion 
xtMbtes speaks for his honesty and thus for the genuineness of 

the tradition. 

Ibn Jurayj from ‘Ata 1 . He said^lhe first person ^ 

rS»i — ““ ,b “ 


258 E.g. AM 6: 10895, 10897, 11740; 7: 14021. 

279 E.g. AM 7: 13680, 12566 

sail AM 7: 13541, cf. also 14001 (see p. 124). 

2 ^also™): 6 ! 4026° Presumably he cllchMu'aAoya-s actionaseviilence of 
. als 1 °. 1 r c n _ c a r w =n c f Ibn Hibban, Mashaki), no. b55. 

• fellow students, „o, be »d S.fwdu, Cf, 

AM 7: 14022. On c Ata”s companions, see p. 172. 
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'Abbas’ presence and one of us told him [die story, or our difference 
of opinion]. [Ibn ‘Abbas] said to him: ‘Yes [, that is permitted].’ I 
could not stop worrying about it, and when Jabir ibn 'Abd Allah came 
we went to him in his residence. The people asked him this and that 
and then [also] mentioned mufa [marriage] to him. He said: ‘Yes [, 
it is permitted]. We practiced it ( istamtefna ) in the lifetime of the 
Messenger of God (eulogy), of Abu Bakr and of 'Umar, until—at the 
end of ‘Umar’s caliphate—‘Amr ibn Hurayth entered into a mufa, union 
with a woman—[‘Ata’:] Jabir named her, but I have forgotten [her 
name] 284 —, whereupon the woman became pregnant. News of this 
reached ‘Umar. He had her brought [to him] and asked her [about 
what had been reported to him about her]. She answered: ‘Yes [, it 
is so].’ [‘Umar] said: ‘Who stood witness [at the contraction of the 
marriage]?’ ‘Ata’ said: ‘I do not know [i.e., remember], if she said: 
‘My mother’ or ‘my (her) marriage guardian (wafif. [Thereupon, ‘Umar] 
said: ‘Why no one else [besides one of the two]?’ [Jabir] said: ‘He 
[‘Umar] was afraid that this could ultimately ( al-dkhir , sic!) lead to a 
degeneration of morals (< daghal ) [, and for this reason he prohibited 
mufa}:™ 

‘Ata 1 said: “I heard Ibn ‘Abbas say [, when the subject of ‘Umar’s 
prohibition of mufa came up]: ‘May God have mercy upon ‘Umar! 
Mufa [marriage] was [by] permission of God (eulogy). Wtith it he had 
mercy upon the community ( umma ) of Muhammad (eulogy). If it were 
not for his [‘Umar’s] prohibition of it [mufa] , only a scoundrel [Hid 
shaqiyy) would have need of fornication!’ ‘Ata 1 said: “By God! It is as 
if I [still] saw him saying ‘ilia shaqiyy.”’ 

‘Ata 1 said: “It [mufa] is what is [meant] in the sura ‘The Women’ 
[by]: ‘ Fa-ma stamta c tum bihi minhunna ’ 286 (and what you have enjoyed of 
them (f.)) until such and such an appointed time, under such and such 
a condition, without consultation (?); 287 and if , 288 after the appointed 
time, the two find it best to reach an agreement [about a continua¬ 
tion of the union, that is possible] and [if it seems better to them] to 
separate, it is [also] good, and no marriage [then] exists [any longer ].” 289 

Ibn Jurayj said: “‘Ata 1 reported to me ( akhbarant) that he heard Ibn 
‘Abbas express the opinion that it [mufa marriage] was at present (al¬ 
and) permitted. [‘Ata 1 also] reported to me that [Ibn ‘Abbas] used to 


234 According to Abu 1-Zubayr, a student of Jabir’s (see pp. 209 ff.), she was 
called Mu'ana and was a client of Ibn al-Hadrami, cf. AM 7: 14026. 

285 Cf. AM 7: 14025, 14028, 14029. 

286 Qur’an 4:24. 

237 The editor notes, “unclear in the manuscript.” Perhaps the consultation of 
the woman with her marriage guardian is meant. 

283 The manuscript seems to be corrupt in this place. I read instead of “qala” 
“fa-in". This is also a suggestion of the editor’s. 

239 AM 7: 14021. 
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recite- ‘ Fa-ma slamtaHum [bihi] 2S0 minhunna ild ajahn fa-atuhunm ujura- 
hmna m (and what you have enjoyed of them until an appointed time, 
[for it] give them their recompense). Ibn 'Abbas said in these very 

words ( bi-haifin): 'Ha ajalin. KTinrln the 

‘Ata’ said: Someone reported to me from Abu Sa id al-Khudn the 

words- “One of us contracted a mufa [marriage] [yastamti u) for a cup 

^crushed wheat.” [Ibn] Safw,n 292 

ions Ibn 'Abbas declares that to be fornication. - Ibn Abbas d 
[When this reached him]: “I do not declare that to be f ™g 4 ° n ^ 
my legal opinions! Has [Ibn Safwan] forgotten Umm Uraka. 4Jr 
son is from that [man]! Is he perhaps [a child of] fornication? L Ata j 
said: “A man from the Banu Jumah contracted a mufa [marriage] with 

her.” 293 

In these Ibn ‘Abbas traditions of ‘Ata”s about the question of mufa 
marriage I can discover no indication that ‘Ata 5 invented them and 
fathered them on Ibn 'Abbas. Why should he, who seldom refers to 
Companions and then usually contents himself with an Ibn Abbas 
also said that” or with the citation of a dictum, have thought up such 
complicated stories? His original opposition to mufa, which even Ibn 
'Abbas was at first unable completely to dispel, his visit to Jabir ibn 
'Abd Allah, who reinforced him in his aversion to ‘Umar’s prohibi¬ 
tion Ibn 'Abbas’ harsh criticism of 'Umar’s verdict and his le ei- 
ence to the Qur’an with a qua a which ‘Ata’ himself never adopte , 
the story that Ibn Safwan ascribed to Ibn 'Abbas dunng his lifetime 
a view which he did not hold at all, the specific references to three 
concrete cases of mufa marriages (Mu'awiya, ‘Amr ibn Hurayth, Umm 
Uraka) whose children were probably still alive in ‘Ata s time, all o 
this speaks against forgery of the stories. As a result of external and 
internal criteria—the former emerge from investigation of Ata s ibn 
'Abbas traditions in general, the latter from the two cited texts them- 


" »> Presumably an oversight of the copyist. “Bihi” is in the textus receptus and in 
14021. 

29! Qur’an 4:24. Emphases mine. , 7 Q /fi o 9 -qi Cf Khalifa 

292 I e ‘Abd Allah ibn Saftvan ibn Umayya ibn Khalaf (d. 73/692 )• • 

content-4e does not seem to have been an opponent of muta and irom am 
14027, a parallel in content to this text, where Ibn Safwan is named. 

293 Cf. AM 7: 14027. 

294 Pf AM 7 - 14024 See pp. 190 ff. _ 

293 AM 7- 14022 Ibn Safwan belonged to the Banu Jumah. The man in ques¬ 
tion was one of his uncles. Cf. AM 7: 14024, 14027. 
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selves—they are to be regarded as authentic, i.e., as actual opinions 
and paraphrases or even literal reports of Ibn ‘Abbas’ statements. 

I have cited these two Ibn 'Abbas traditions in such detail with 
another, ulterior motive in mind. The subject of mufa was also dealt 
with by Schacht in his Origins, and this offers the opportunity to 
check his conclusions. Schacht suspects that mufa was already an 
ancient Arabian institution which was “sanctioned and regulated” by 
Qur’an 4:24. It was “certainly” a widespread practice in early Islam, 
which expressed itself in a more detailed and unambiguous reading 
in the Qur’anic texts diverging from the textus receptus which “were 
attributed” to Ibn Mas'ud, Ubayy and Ibn 'Abbas, and “in a tradi¬ 
tion attributed to Ibn Mas'ud for Kufa, and in a doctrine attributed 
to Ibn ‘Abbas and his Companions for Mecca.” 296 From a tradition 
of 'All in the Muwatta’ which polemicizes against this teaching of 
Ibn 'Abbas, Schacht concludes that it must have been attributed to 
Ibn 'Abbas around the middle of the second/eighth century. Since 
the Medinan traditions from Companions who are against mufa — 
in addition to 'All, primarily ‘Umar (in the Muwatta > in a version 
other than that of Jabir ibn 'Abd Allah) 29 '—have a common link in 
al-Zuhri, tliis shows—according to Schacht—“that the explicit rejec¬ 
tion of mufa in Medina is not older than the time of Zuhri at the 
earliest.” There is no reason to except the tradition about ‘Umar’s 
prohibition of mufa and to consider it more authentic that the other 
“counter-traditions.” 298 The version of Jabir, which Schacht knows 
from Muslim’s Jamf, is according to him only a later reinforcement 
of this tradition. 299 By “later” Schacht probably means—in confor¬ 
mity with his method of dating—later than Malik! 

‘Ata”s Ibn 'Abbas traditions about mufa as they exist in the Mitsannaf 
of 'Abd al-Razzaq show that Schacht’s conclusions about the his¬ 
torical development of the legal problem are to a large extent incor¬ 
rect. Ibn 'Abbas’ teaching about mufa was not attributed to him 
around the middle of the second/eighth century, but was already 
known to ‘Ata’ at the beginning of the second century and derived 
from Ibn ‘Abbas himself, and thus from the middle of the first/sev- 
enth century. The “counter-traditions” against mufa, too, are much 

296 Schacht, Origins, p. 266. 

295 See p. 143. 

298 Schacht, Origins, pp. 266-267. 

299 Op. cit., p. 267, note 3. 
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older than Schacht assumes. They did not arise at the earliest in 
the time of al-Zuhrl,” i.e., in the first quarter of the second/eighth 
century, but already in the time of Ibn ‘Abbas and probably are in 
fact to be traced back to ‘Umar, since Ibn ‘Abbas does not dispute 
that ‘Umar was against mufa, which would have been natuial had 
Jabir made it up. The Jabir tradition is not to be assigned only to 
the last quarter of the second/eighth century; rather, it is a good 
century older—Jabir died in 78/697-8. 300 From ‘Atari Ibn ‘Abbas 
traditions it becomes clear—as was already suggested by the refer¬ 
ences to him in the response —that Ibn ‘Abbas was Ata s teacher. 
Other Companions of the Prophet whom he had an opportunity to 
meet, in contrast, played only a marginal role for him. Viewed over¬ 
all, he refers to Ibn ‘Abbas more frequently than to any other source 
or authority, including the Qur’an; 301 but not, on the other hand, 
to such an extent 302 that one could conclude from it that he neces¬ 
sarily needed him as an authority for his own teachings. This seems 
to me a weighty argument for the genuineness of his Ibn ‘Abbas 
traditions. If this is the case, we can draw from it not only infor¬ 
mation about ‘Ata’ri legal instruction but also about the legal teach¬ 
ings of Ibn ‘Abbas himself, i.e., about the development of law in the first 
half century after Muhamtnad’s death. Only the investigation of all of 
'Ata’ri Ibn ‘Abbas traditions in tire Musannaf can produce an exact 
picture. That must be resewed for a separate work. It is already 
possible, however, to make a few noteworthy observations on the 
basis of the selection of texts used here: 

1. Qualitatively, there is no obvious difference between Urn ‘Abbas’ 
legal statements and those of ‘Ata 5 . Both prefer to express their opin¬ 
ions and only rarely support themselves with sources for justification. 
2. With respect to the sources used, it is conspicuous that- as has 
already been mentioned 303 —Ibn ‘Abbas supports himself only with 

soo Cf. Khalifa ibn Khayyat, Tabaqdt, p. 102. Ibn Hibban, Mashdhir, no. 25. That 
'Umar’s prohibition of mufa is historical is also suggested by a comparison oi the 
'Ata 5 traditions with others, especially those of Abu 1-Zubayr. Cf AM /: 1402 ^ 
14025 14028, 14035, 14047. On the institution of mufa cf. Motzki, Geschiecntsreiie, 
pp. 537-540 (with further literature). My hypotheses there are in need of revision 
in the light of this study; at least, the conception can be grasped chronologically 
earlier than I assumed. A detailed study on mufa has been published by A. Gnbetz. 
Strange Bedfellows: Mufat al-Nisd 5 and Mufat al-Hajj (Berlin 1994). 

301 Not infrequently he names him as the source of his Qur amc exegesis. 

302 Frequency': over 7%. 

303 See p. 141. 



the Qur’an, and neither—at least in the traditions of ‘Ata 5 which 
have been investigated—with older companions of the Prophet or 
with the Prophet himself. 3. The main difference between Ibn ‘Abbas 
and ‘Ata’ is quantitative in nature. ‘Ata’ expresses opinions on many 
more legal questions and subjects than his teacher. This may in part 
have to do with the fact that he does not cite him regularly even 
in places where he has adopted an opinion from him, and in part 
with the fact that he was his student only for a period of time and 
could not hear everything. On the other hand, it probably also 
reflects a quantitative development of the legal material, a proliferation 
of problems and questions in the course of the second half of the 
first/seventh century. 

The authenticity of ‘Ata’ri traditions from Abu Hurayra and Jabir, 
and probably also from ‘Abd Allah ibn ‘Umar, is to be judged in 
much the same way as in the case of his Ibn ‘Abbas traditions. The 
infrequency with which they are mentioned speaks for, and the con¬ 
tent of the texts in question—as far as I can see—does not speak 
against their authorship. ‘Ata’ explicitly claims to have heard Abu 
Hurayra and Jabir ibn ‘Abd Allah. 304 In the case of Ibn ‘Umar, only 
after investigating further ‘Ata’ traditions from him will it be possi¬ 
ble to decide whether he has them directly from him or through, 
for instance, Nafi‘. 3tb ‘Ata’ri statements that he heard something from 
the Companions in question cannot be dismissed as implausible from 
the outset. Firstly, he reports from them only very little and, in terms 
of content, rather insignificant things—at least from the point of view 
of fiqh. Secondly, he does not claim this about all of the Companions 
who were still alive when he was a student. He is supposed to have 
been born around 25/645, and thus could have met ‘A’isha, who 
died in 57/676, which he did in fact claim. 306 From her, however, 
he does not as a rule transmit directly; 307 but he does from Abu 
Hurayra, who died only two years after ‘A’isha. His traditions from 
Mu'awiya (d. 60/680), 308 Abu Sa‘rd al-Khudn (d. 74/693) 309 and Anas 


P- 


m AM 7: 12566, 13680. Also see p. 142. 

305 See p. 136. 

306 Cf. Ibn Sa'd, Tabaqdt, vol. 5, pp. 341-342. On 'Ata”s date of birth, see below, 
247. 

3< ’ 5 See pp. 150 f. 

31.8 See p. 142. 

31.9 See p. 144. 
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ibn Malik (d. 93/711) 310 are likewise indirect; on the other hand, 
those from Ibn ‘Abbas (d. 68/687) and Jabir ibn ‘Abd Allah (d. 78/ 
697) are direct. This does not speak in favor of the assumption that 
c Ata”s “heard” sahaba traditions are forgeries, since in that case one 
would expect him to pass off everything as “heard” which, on the 
basis of the lifetimes of the corresponding Companions, he could 
have obtained direcdy from them. Thus, like his Ibn Abbas tradi¬ 
tions, his traditions from Abu Hurayra and Jabir ibn Abd Allah aie 
also to be considered authentic. 

The ‘Umar traditions represent the second largest group of Ata s 
sahaba traditions. Altogether response, and dicta combined they do 
not, however, even comprise 3% of Ibn Jurayj’s ‘Ata 3 tradition. If one 
classifies them according to genres, it emerges that the majority 
belongs to those genres which are especially appropriate to ‘Umar s 
office of caliph: legal verdicts ( aqdiyaf 11 and decrees (prohibitions, 
commands). 3,2 There are also dicta,™ (which in part may be relics 
of verdicts or fatwas, i.e. legal opinions) jl4 for which caliphal author¬ 
ity was probably also required (criminal law), rarely acta of a more 
private character. 315 This differentiates the Umai traditions clearly 
from those of Ibn ‘Abbas, for example, and lends them an aii of 
historicity. The possibility ‘Ata 3 forged, i.e. invented, these traditions 
can be rejected in view of their marginal role in his legal teachings 
and of the fact that he by no means always accepts Umar s ver¬ 
dicts. They were clearly already in circulation in Iris time. From 
where does ‘Ata 3 have them? He does not name any source for most 
of the ‘Umar traditions; sporadically, he introduces them with “ dhakaru 31 
(it was reported [to me]). 316 In a few cases, however, he names his 
informant. In the text about rriufa marriage already cited it is Jabii 
ibn ‘Abd Allah from whom he heard it; 317 he claims to have heard 
from ‘Ubayd ibn ‘Umayr a decree of ‘Umar’s about the penalty for 
consuming wine; 318 and ‘Ata 3 transmits a fatwa of the caliph’s about 


310 See p. 120. 

311 E.g. AM 7: 12401, 12858, 12884, 13651, 14021. 
3,2 AM 7: 13508, 13541. 

313 AM 6: 10726; 7: 12877, 12885. 

314 AM 7: 13612. 

3,5 AM 6: 11140. 

316 E.g. AM 7: 12877. 

315 See p. 143. 

318 AM 7: 13541. 
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the hadd penalty in the case of fornication by a slave woman from 
(''an ) al-Harith ibn ‘Abd Allah, who has it from his father ‘Abd Allah 
ibn abr Rabfa, a contemporary of the Prophet and of the first caliphs 
who is supposed to have directed the corresponding question to 
‘Umar. 319 

There are indications that ‘Ata 3 actually obtained those traditions 
for which he names an informant from the people named. The argu¬ 
ments for the historicity of the Jabir tradition have already been 
given. 320 It speaks for the credibility of the claim to have a tradition 
of ‘Umar from ‘Ubayd ibn ‘Umayr that in another place he admits 
not being completely sure about his authority, but that it possibly 
could be ‘Ubayd. 321 This does not fit the assumption that ‘Ata 3 arbi¬ 
trarily named authorities for anonymously circulating traditions. For 
this reason there are also no grounds for dismissing the family isnad 
“al-Harith ibn ‘Abd Allah -‘Abd Allah ibn abr Rabr‘a,” i.e. son 
from father, as a forgery from the outset. Schacht’s claim that “a 
‘family isnad’ [. ..] is generally an indication of the spurious charac¬ 
ter of the tradition in question” 322 is incorrect in this degree of gen¬ 
eralization, as I have already shown on an example with the isnad 
Nafi Ibn Umar. In any case, the text of the ‘Umar responsum , 
including the question, offers no grounds for the assumption of a 
forgery. The Qur’an leaves open the question of how an unmarried 
slave woman who commits fornication is to be penalized, but vir¬ 
tually provokes it through its regulation for married slave women. 324 
‘Umar’s enigmatic answer makes an archaic impression: “Alqat far- 
watahd war a a l ddf’ (literally: She threw her pelt behind the house). 
It was understood as a rejection of the hadd penalty for the unmarried 
slave woman. 325 Perhaps ‘Umar means by it that the owner should 
remove her from the house, i.e. sell her. 326 Ibn Jurayj and Ibn ‘Uyayna 


319 AM 7: 13612. 

320 See pp. 144-146. 

321 See p. 122. 

Schacht, Origins, p. 177. Emphasis mine. 

323 See pp. 132-136. 

Cf. Motzki, “ Wal-muhsannt pp. 200-201. 

3 , Thus b 7 <Abd al-Razzaq (cf. the other traditions in the chapter) and proba- 
mR by , Ibn J ura W> who clearI Y already had a chapter on this subject himself. 

' ibn al-Athlr interprets ‘ ‘farwataha ” as “veil” iqincf), others as her “hair ” which 

AM? ^ CUt ° ff and with which she should be fl °gged. (Cf. the editor’s note on 
AM 7: 13613). Both seem to me rather unlikely: slave women, especially unmarried 
ones, probably did not wear veils; for the proponents of the “hair” interpretation, 
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also have the tradition with the said isnad from 'Amr ibn Dinar, 
and it is also transmitted from ‘Ikrima ibn Khalid. 328 The common 
link is al-Harith, which in any case makes ‘Ata 3 ’s reference to him 
seem credible, whatever one may think of the ascription to Umar. 

A picture similar to that formed by ‘Ata”s ‘Umar traditions is 
offered by his few traditions from ‘A 3 isha. From the point of view 
of genre they are acta describing her behavior in concrete familial 
situations, traditions about herself and the Prophet and dicta on ques¬ 
tions related to women. The majority of them make the impression 
of reports of actual incidents. In her case as well he occasionally 
names his informant, while he does not do this in the case of the 
other Companions of the Prophet, for instance ‘All, whom he cites 
just as often as A’islia. 330 The case of ‘Ata”s guessing that he obtained 
an ‘Adsha tradition from ‘Ubayd ibn ‘Umayr has already been men¬ 
tioned, 331 as has the fact that he probably obtained another from 
‘Urwa’ ibn al-Zubayr. 332 He designates the latter express verbis as his 
informant (“ akhbaram ‘Urwa ibn al-Zubayr”) 333 for a tradition of the 
Prophet transmitted from ‘Aisha in which she is herself involved. 

That Ata 3 probably had from ‘Urwa more ‘A’isha traditions for 
which he names no source can be assumed in light ol the parallels 
preserved. 334 He seems to have been his main informant for ‘Adsha 
traditions, even if he only rarely cites him by name. 335 It is an argu- 


the idea that no flogging would take place seems to have been insupportable and 
to have caused them to interpret it as a symbolic hadd penalty. 

327 AM 7: 13612, 13613. 

328 AM 7: 13614. _ 

329 Tins is not ‘Ata”s only tradition from ‘Umar and ‘Abd Allah ibn abi Rabi a. 
Another is AM 6: 11140, without mention of an informant, who presumably may 
likewise have been al-Harith. He is one of the elder labiun of Mecca. Cf. khalifa 

ibn Khayyat, Tabagat, p. 279. 

330 This observation applies only to my textual basis. 

331 Sec the text on p. 122. 

332 See pp. 124-125. 

333 Est AM 7: 12053 (cf. 12054). In the case of AM 6: 11895 and 7: 11948 I 
also suspect that he may be ‘Ata”s source, since al-Mundhir, a brother of Urwai s 
is a protagonist of the story. However, a variant seems to be 

sources only from al-Qasim ibn Muhammad, transmuted by his son Ab d 

Cf. Malik, Muwaltd (Y) 29:15. ‘Ata’ also seems to have traditions of Umar trom 

‘Urwa, however; cf. AM 1: 13651 and 13650. . „ <!>• ^ 

333 Occasionally his brother ‘Abd Allah also appears as a transmitter from Aisha 

known to ‘Ata’. Cf. AM 7: 13911. 
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ment for Ata >5 s credibility that he admits having ‘Adsha traditions 
from anyone else at all, since he himself claimed to have met ‘Adsha . 336 

‘Ata 3, s traditions from ‘All ibn abf Talib consist of legal verdicts 
{aqdiya), an excerpt from his testament, and dicta. 331 They deal pri¬ 
marily with concrete cases. Even the dicta , which have to do with 
questions of criminal law, are in harmony with those of a caliph or 
a claimant to the caliphate. As in the case of the other sahaba tra¬ 
ditions it can be observed that neither the genre of the transmitted 
texts nor their content in principle speaks against possible authen¬ 
ticity. For reasons of age—‘All died when ‘Ata 3 was fifteen years 
old—direct transmission from him is unlikely, nor does ‘Ata 3 claim 
it. In the case of ‘All’s testament he says explicitly that the infor¬ 
mation about it “reached him” or “was reported to him” ( balaghahu ); 
otherwise he cites him without indication of the mode of transmis¬ 
sion or the transmitter. It is difficult to say where ‘Ata 3 obtained his 
‘All traditions. In a few cases there are variants from Ibrahim [al- 
NakhaT] 338 wffio, however, himself did not meet ‘All. Possibly the 
two are drawing independently of each other from Medinan or Kufan 
sources. Contacts to Kufans should not be considered unusual for 
Ata 3 , who lived primarily in Mecca. We have already heard of a 
Kufan legal scholar among ‘Ata 3 ’s auditors. 339 Of ‘All’s testament ‘Ata 3 
claims that he asked the latter’s great-grandson Muhammad ibn ‘Air 
ibn Husayn, who was a contemporary of ‘Ata”s and lived in Medina, 
about it again, and that he confirmed his information. 340 Certainly 
it is possible for us to say that ‘Atai’s ‘All traditions are not his own 
forgeries. They probably derive from ‘Alid circles of the second half 
of the first century. 

In c Ata 3 ’s responsa , the citations of the sahaba lack isnads of any 
kind.’ 41 The dicta show that it is not permissible to conclude from 
this circumstance that he did not yet know this mode of citation for 
traditions or that it did not yet exist. On the contrary! It was both 
extant and known to ‘Ata’. It must be for another reason that ‘Ata 3 


336 See p. 147, note 306. 

337 AM 6: 10532; 7: 13212, 13414, 13445, 13672. 

338 AM 6: 10532; 7: 13672; compare 6: 10534; 7: 13671. 

339 See p. 106. 

340 AM 7: 13212. 

341 See p. 120. 
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so seldom names his authorities. It was observable in the responsa 
that ‘Ata’ knew traditions but did not necessarily state them. The 
same is' true, as the dicta show, for tire isnad as well. On the above- 
mentioned subject of the penalty for consumption of wine, for exam¬ 
ple in another text ‘Ata’ similarly refers to ‘Umar’s decree, but 
without citing his informant TJbayd ibn ‘Umayr. 342 Since the tradi¬ 
tions of the Companions as such played only a subsidiary role in 
<Ata”s legal instruction, his defective mode of transmission is not sur¬ 
prising. Presumably it was only his students who induced him occa¬ 
sionally to name his authority 343 if he could remember or had made 
a note of his source. 

(3. The Qur’an . 

<Ata”s citations from the Qur’an and his traditions with explicit 

Qur’anic references, which are included in the genre of his dicta , 
confirm the conclusions reached on the basis of the responsa. Foi this 
reason, I can limit myself to a short characterization of the textual 
material and a few supplements to what has already been said. 

The sections of Qur’anic verses which he cites and interprets with¬ 
out exception agree with the textus receptus , i.e. the so-called TJthmamc 
recension. 344 He knows the names of suras: for example, he states 
that the verse fragment Ja-md stamta c tum bihi minhunnd ,345 (and [for 
that] which you enjoyed of them) is in the swat “al-Nisa”’ (the 
Women). 346 He cites qrraa.l of Ibn ‘Abbas which diverge from the 
textus receptus and adopts the exegesis intended, but himself follows 
the reading of the textus receptus : In the verse named (Qur’an 4:24), 
for example, according to ‘Ala’s statement Ibn ‘Abbas read “fa-ma 
stamtaHum [bihi\ minhuma ild ajalin ” (. . - until an appointed time), in 
Qur’an 2:226 instead of “ytfluna min nisaihim' “yuqsimuna min nisaihim 
and in 2:227 instead of “wa-in c azamu l-talaq ” “wa-m e azamu l-sarah ; 348 

342 AM 7: 13508. See p. 148. 

343 See p. 122. 

344 Cf. AM 7: 12251, 13503, 13561, 14021. 

345 Qur’an 4:24. 

3 « Compare^AM 7: 14022 with 14021. Cf. also Abu Dawid, Kteb al-Masafyf, 
p. 77 and A. Jeffery, Materials for the History of the r ^tofthe Quran (Laden 1937, 
d 197 This reading is also transmitted from Ibn Mas ud and Ubayy. Cf. Ab 
SawS, op- cit., p. 53; Jeffery, op. cit, pp. 36, 126 andj. Burton, 77* Colkctm of 
the Qur’an (Cambridge 1977), pp. 35 f., 178, 180. 

348 AM 6: 11643. 
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the last two qira’dt are actually only interpretive synonyms of the 
words they replace. I have already set forth the conclusions to be 
drawn from this about the existence and acceptance of the textus 
receptus around the turn to the second/eighth century, 349 likewise the 
significance of the Qur’an for ‘Ata”s legal scholarship. 350 With the 
citations, paraphrases and interpretations of the Qur’an which ‘Ata’ 
transmits from Companions of the Prophet it is possible to push 
back further into the first century. Most of them he transmits from 
his teacher Ibn ‘Abbas, which—as has been shown in the previous 
chapter—can be considered credible. In addition to his qira’at winch 
diverge from the textus receptus, ‘Ata’ cites some legal situations in 
which Ibn ‘Abbas explicitly bases his opinion on the Qur’an. These 
are mainly paraphrases, not literal quotations, introduced with an 
indication that the Word of God is intended. 351 From this allusive 
mode of reference, which is also occasionally used by ‘Ata’, 352 it is 
not permissible to conclude that the text of the Qur’an was not yet 
established. Rather, it presupposes that the students of Ibn ‘Abbas 
were in a position to understand his allusions and relate them to 
the text of the Qur’an. Argumentation with an unknown quantity 
known as the “Word of God” would not be particularly meaning¬ 
ful or convincing. Texts in which Iris students ask him for the inter¬ 
pretation of part of a particular verse of the textus receptus or use it 
as an argument against a view of the master’s show that it is nec¬ 
essary to reckon with the existence of a Qur’anic text with an essen¬ 
tially established stock of verses at the latest in the last decade of 
Ibn ‘Abbas’ life. In this context it is understandable that his students 
took note of divergent readings of their master’s. A good example 
of the fact that the citation of parts of verses, which ‘Ata’ also trans¬ 
mits from Ibn ‘Umar, 353 presupposes knowledge of the context, i.e. 
of the whole verse, is this text: 

Ibn Jurayj from Ata . He said: Ibn ‘Abbas said: “If [the man] divorces 
[his wife] while she is pregnant, [but] then dies, the later of the two 
terms [applies], or if he dies while she is pregnant, then [similarly] the 
later of the two terms [applies]”. 354 It w-as said to him: “wa-ulatu l-ahmdli 

349 See pp. 110 f. 

3 ’° See pp. 114-117. 

851 Cf. AM 6: 11919; 7: 12051, 12553, 12571. 

358 See p. 108. 

3 “ AM 7: 13911. 

I.e., either birth or the waiting period of the widow, whichever comes later. 
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ajaluhunna an qadtfna hamlahunna 1,355 (and the pregnant ones, their term 
is that they bear the fruit of their wombs). He said: “That is [only so] 
in the [case of] divorce [, not in tire case of death ].” 356 

Ibn ‘Abbas’ answer shows that he has correctly assigned the citation 
to the verse of the textus receptus from the beginning of which it is, 
in fact, possible to conclude that it deals with the waiting period in 
the case of divorce. 

I have already pointed out the questionable nature of Sclracht’s 
thesis “that anything which goes beyond the most perfunctory atten¬ 
tion given to the Koranic norms and the most elementary conclu¬ 
sions drawn from them belongs almost invariably to a secondary 
stage in the doctrine” in the context of the Qur’anic material in 
‘Ata”s responsa . 35/ The example just cited offers an opportunity to 
add depth to the critique of Schacht’s “historical” reconstructions, 
since he also deals with the legal question of the waiting period of 
the pregnant widow. He claims: “The common ancient attitude was to 
consider her ‘idda ended and to make her available for another mar¬ 
riage at her delivery, even though this might happen immediately 
after the death of her husband and long before the completion of 
four months and ten days.” 358 In this he bases himself on Medinan 
and Iraqi traditions preserved in Malik’s Muwatia’ and the Athar of 
Abu Yusuf and al-Shaybanl. He probably considers this “common” 
and “ancient” because that is the simplest solution, namely, the appli¬ 
cation of Qur’an 65:4, which indeed is held against Ibn ‘Abbas in 
the above text. After Schacht has declared the simplest to be the 
oldest, he continues in his reconstruction of the historical develop¬ 
ment of the legal problem: “But there arose the demand, caused by 
the tendency to greater strictness, that she should keep the Idda 
‘until the latter of the two terms’; a demand which was expressed in 
traditions from ‘Alt and from Ibn ‘Abbas. This refinement succeeded 
neither in Iraq nor in Medina [. . .].” 359 

‘Ata”s Ibn ‘Abbas tradition on this legal question shows that 
Schacht’s distinction of primary and secondary' solution is artificial 
and does not correspond to the historical facts. Both interpretations 

355 Qur’an 65:4. 

;WG AM 6: 11712. 

3a ' See pp. 115-117. 

358 Schacht, Origins, p. 225. Emphasis mine. 

' m Op. cit. Emphases mine. 
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are equally old; the teaching of the “latter of the two terms” is no 
refinement which only developed over the course of time as a 
counter-opinion against the “common ancient attitude” and then was 
falsely ascribed to Ibn ‘Abbas and others, but is really the opinion 
bn Abbas, vouched for by his student ‘Ata’. It is methodologi¬ 
cally impermissible to postulate that a teaching which is not quite 
as simple as another-ms m the case discussed, in which Ibn ‘Abbas 
combines two Qur’anic passages (2:234 and 65:4), while the others 
limit themselves to 65:4—must necessarily be secondary, and so to 
construct a historical development. 

Purely in terms of quantity, ‘Ata”s references and allusions to 
Companions of the Prophet outnumber those to the Qur’an or to 
die Prophet hirnsdf. 360 This quantitative situation may not without 

for ^’ a ti° r mterP . reted datively and used to conclude that 
for Ata the Companions of die Prophet were more binding author¬ 
ities than the Qur’an or the Prophet. Quantity and worth are not 
necessarily correlated. Quantity can be conditioned by various factors 
Much have nothing to do with value. Thus, for instance, the number 
of references to the Qur’an and to the sahdba is equal if one examines 
only Afa s responsa* 1 Why the share of die sahdba in the genre of 
dicta is higher cannot be said for sure, but the reasons may have to 
do purely with the practical requirements of instruction or with the 
history of transmission, for instance, that Ibn Jurayj collected ‘Ata”s 
Qur a n interpretations separately and for this reason included fewer 
of them m his collection of traditions; on the other hand, it should 
e kept m mind that there were natural limits to references to the 
Qu an because of the small number of legal regulations contained 
n it On the basis of the quantity of references to sources alone it 
is not possible to answer the question whether ‘Ata’, or perhaps even 

wWchTh T ^ ad deve ;°P ed an evaluation of the various usul on 
Cy 3Sed themselve s even if infrequently, and not in every 

au hoTT n ’ WhCther ’ f ° r CXample ’ * e Q^Sn greater 
frl Z n ? m r ,0n °, f th ' Pn,phet advanccs “ Merging 

cThf S’", A C IT C ° nCr ™ Cases ’ which thf 

read clearly, can help. I have found one: 


360 See p. 140. 

361 See p. 107. 
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Ibn Jurayj said: ‘Ata’ said: “[Regardless of whether] much or little, 
[suckling] makes her tabu for marriage (yuhanimu minha).” He said 
[further]: “[Ibn] ‘Umar 362 said, when it reached him from [‘Abd Allah] 363 
ibn al-Zubayr that the latter was transmitting ( y/fthir) from ‘A’isha 
about suckling: ‘[Anything] under seven sucklings does not make pier] 
tabu for marriage:’ “God is better than ‘A’isha! God (eulogy) said: c wa- 
akhawatukum mina l-rada c ati’ m (and your sisters by suckling); he did not 
say: ‘[by] one or two sucklings.’” 365 

‘Ata 3 held a position other than the one expressed in the ‘A’isha 
tradition. He agrees with Ibn ‘Umar, who refers to the Qur’an in 
his criticism of ‘A’isha’s opinion. For ‘Ata’ as well, the Qur’an thus 
represents a legal source standing above the opinions of the Com¬ 
panions of the Prophet. The problem of the evaluation of different 
sources of law, which a century later was extensively discussed by 
al-ShafiT 36fi and in the course of the following century was solved to 
the satisfaction of consensus through the teaching of the mill al-jiqh , 
did not—as Schacht believes—appear only as a result of the conflict 
between the representatives of the “ancient schools” and the “tradi- 
tionists” around the middle of the second/eighth century, 367 but is 
clearly significantly older. ‘Ata’ was aware of it as such, at the lat¬ 
est at die beginning of die second/eighth century—not only in this 
text but, for example, also in the conscious differentiation betwen 
“r<Q” and “57m”; 368 however, it has its roots in the second half of 
the first/seventh century, more precisely in the time of the caliph 
‘Abd Allah ibn al-Zubayr, since ‘Ata”s tradition from ‘Abd Allah 
ibn ‘Umar as transmited by Ibn Jurayj in 'Abd al-Razzaq’s Musannaf 
is probably—as die investigation of his traditions from the Companions 
of the Prophet has shown in general—genuine. 

Investigation of the Qur’anic material in Ibn Jurayj’s ‘Ata’ tradi¬ 
tion leads to the conclusion that ‘Ata’ was familiar with essential 
questions of the later Qur’anic sciences: the textus receptus with sura 
names, divergent qua 3 at, juridical exegesis, the theory of nasikh and 


862 A lapse of the copyist. According to the suggestion of the editor, and in agree¬ 
ment with AM 7: 13919, “ibn” is to be added. 

363 Cf. AM 7: 13919. Sec p. 181. 

4;23. 

365 AM 7: 13911. 

366 Cf. Schacht, Oiigins , Part 1, Chaps. 6 and 10, 

357 Op. cit., p. 137 and passim. 

368 See p. 114. 
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mansukh, the sabab al-nuzul as an exegetical form and the problem of 
die evaluation of the Qur’an as one of several sources of law. This 
means that all of these data—at least in statu nascendi— already existed 
at the turn from the first/seventh to the second/eighth century at 
t e latest. In isolated cases they can even be followed back into die 
second half of the first century, i.e. the time between ‘Ata’ and 
u ham road. Here it is to be emphasized that they are primarily 
significant for ‘Ata”s legal teachings and are important to him only 
m this capacity. All of this indicates that the Qur’an had greater 
significance for the early Islamic legal teachers whom Schacht char¬ 
acterizes as representatives of the “ancient schools” than he wished 
to concede to it. 369 

Y- The Prophet 

Like the proportion of traditions overall, that of traditions of the 
Prophet in the genre of ‘Ata”s dicta is higher (6%) than among the 
mponsa. While there predominantly acta of the Prophet are reported 
and the few dicta proved to be relics of legal verdicts (aqdiya) and 
opinions ijatawa);' 7 " the traditions of the Prophet in ‘Ata”s dicta are 
quite evenly distributed among the genres of legal verdicts, legal 
opinions, dicta and acta of the Prophet. In the responsa only references 
to and fragments of haMhs were to be found; among the dicta there 
are primarily complete texts. Only one fourth of them have a— 
sometimes incomplete— isnad. 

The Prophetic traditions of the dicta confirm the conclusions which 
ave already emerged from the investigation of the responsa. The fact 
that Ata’ so seldom refers to the Prophet, and that he expresses 
opinions lor which he knows traditions of die Prophet without refer¬ 
ring to them, speaks against the assumption that ‘Ata’ himself invented 
traditions of the Prophet. Those which he cites or to which he alludes 
must thus already have been in circulation in his time, i.e. their ori¬ 
gin is predominantly to be dated in the first/seventh century. The 
possibility of false ascription of these traditions to ‘Ata’ by Ibn Jurayj 
is to be rejected for the reasons already set forth 371 and because of 

» ?! Cf ,^; B ; H aka q , A History of Islamic Legal Theories (Cambridge 19971 DD 
3 10 and Motzki, ‘Die Entstehung des Rechts” in: A. Noth/T Frsuf her IkmiFhe 

^ s“%rr a 3l32 fe (WtirabUrg ’ 1998) ’ PP - 151 ~ 17 i -P-PP. 

371 See Chap. III. B. 1. 
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the usually absent isnads}' 2 ‘Ata 5 ’s hadiths of the Prophet are—con¬ 
trary to Schacht’s sweeping judgment—not later than his sahaba tra¬ 
ditions, they are not more carefully transmitted and clearly are no 
more binding for him than the latter. In terms of numbers, hadiths 
of the Prophet are far outstripped by references to his teacher Ibn 
‘Abbas, but the Prophet ranks before all other Companions such as 
‘Umar, ‘A’isha or ‘All. All of this reflects a very subordinate role 
for the hadiths of the Prophet—as for traditions in general—in c Ata”s 
legal scholarship, which is perhaps typical of the Islamic jurispru¬ 
dence of the first/seventh century. It is to be emphasized, however, 
that they already existed and that they were occasionally employed 
as sources for the decision of legal questions or justifications of legal 
opinions. The waning first century seems to mark the beginning of 
a development in Islamic jurisprudence which had a stormy career in 
the second century and reached a high point in al-Shafi‘fs (d. 204/ 
820) teachings: the penetration and assimilation of Prophetic hadiths 
into jurisprudence. 

Even though they may have been of only marginal significance 
for c Ata”s legal scholarship, for the history of Prophetic hadiths his 
traditions are—precisely for this reason—prime witnesses for their 
existence in the first century. Since only one generation lies between 
‘Ata’ and Muhammad, these texts are very' close to the time and 
the people about whom they report, and the possibility of their 
authenticity cannot be rejected from the outset. ‘Ata”s Prophetic tra¬ 
ditions which have an isnad are especially valuable from this point 
of view. Let us demonstrate this with the following example: 

Ibnjurayj said: ‘Ata’ transmitted to me ( akkbarani). He said: “‘Abd al- 
Rahrnan ibn ‘Asim ibn Thabit transmitted to me that Fatima bint 
Qays, the sister of al-I)ahhak ibn Qays, transmitted to him—she was 
married to a man of the Banu Makhzum- she transmitted to him 
that he [lier husband] divorced her three times and [then] went out 
on a military expedition {bald al-maghazi). He. ordered one of his agents 
to give her some financial support. She, however, regarded it as too 
little and went to one of the wives of the Prophet. The Prophet (eulogy) 
happened to come in when she w>as with her. Thereupon [the Prophet’s 
wife] said: ‘Messenger of God! So-and-so divorced this Fatima bint 
Qays [here]. He sent her some financial support, but she rejected it. 
[The man] claimed that it was something which he did as a good 


372 On Ibn Jurayj’s mode of transmission and his isnads see pp. 240-44. 
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himself] The PrZht he COuld thus determine 

herSri m I =M P (eulogy) said: ‘He is right!’ Then he satd to 

period tr ] he^ 0 Tb m Umm Maitum and spend the waiting 
period with her Thereupon he said: ‘No, 373 [don’t do it after all-1 

ZZmAV move 1; 

With Abd Allah Ibn Um m Maktum. He is blind.’ She moved in with 
tm midi she had completed her waiting period. Then Abu Jahm and 

Messenger of* God ^ She went to *2 

messenger of God (eulogy) and asked him for advice about the two 

° h ler V; , He sald: tAs for Jahm, I fear for you the way he uses 
the stick {qasqdsataku bt-l-'asd Mu‘awi ya on the other hand is a poor 
fellow (amlaq rmn a l-mal)\ Thereupon she married Usama ibn Zayd ™ 

There are several parallels and variants to this narrative Prophetic 
ra on o Ata s which should be considered with it Three ver 
sions are very close to ‘Ata”s in style and content- 

. a ' Two texts wth the isnad “Ma'mar—al-Zuhn—‘Ubavd AlUb 
*" -Abd Allah ibn ‘U.ba in which "Ubayd Allah does no,, how- 
ever, claim to have the story directly from Fatima, but reports that 

QaTZ n ib n Dh^^ L aJlph ^ heard ° f * and thereu P on sent to Fatima 
Qabisa ibn Dhu ayb, to whom she told the stoiy and who trans 

mitted it to Marwan. The latter, however, refused to follow it witL 

he argument: We have heard this hadith only from a woman. We 

foi nd- h [C ° n f U r a ?° n ° f] marital P ° WCr ^ which-we have 
und the people [this probably means the ‘experts’] believe in ” 

Th 1S answer is supposed to have occasioned Fatima to make a reply 

™t S t th t0 ^ 65:1 in SUpport of her opinion and 

from or Tf ’ Z ^ P rohibition of expulsion 

om or leavmg of the house during the waiting period, applies to 

reWCable dlvor ^ which is, in fact, the case-and asks for what rea¬ 
son one would shut in definitively divorced women and [simultane¬ 
ously] deny them financial support 377 In one of the P • 
‘TIbaurl Allan mi T . e 1 ttie nvo versions 

Ubayd Allah also recounts how it came to pass that Fatima’s story 

374 I e' 1 blows edit ° r 1 rCad “ k inm " instead of <<iUd an ”- 

375 AM 7: 12021. 

™ AM 7; 12024, 12025. 
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came to Marwan’s attention in the first place: When he was gover¬ 
nor [of Medina] , 37B ‘Abd Allah ibn ‘Amr ibn ‘Uthman—a grandson 
of the third caliph—irrevocably divorced the daughter of Sa‘fd ibn 
Zayd. 379 Her maternal aunt, the said Fatima bint Qays, advised her 
to move out of the house of her divorced husband. Marwan heard 
of the affair and asked her how she came to move out during the 
waiting period. She referred to the “legal opinion” of her aunt, whom 
Marwan then had thoroughly questioned. 

The story of Fatima herself diverges in several details from ‘Ata”s 
version. Missing-—as in all other variants—is the indication that she 
was the sister of al-Dahhak ibn Qays. Instead ‘Ubayd Allah gives 
the name of the husband, Abu ‘Amr ibn Hafs ibn al-Mughira, and 
the name of his two agents, while ‘Ata”s informant ‘Abd al-Rahman 
ibn ‘Asim only speaks of one. In addition, ‘Ubayd Allah specifies 
more precisely what kind of ghazwa it was: Abu ‘Amr had gone with 
‘All to Yemen. 380 In ‘Abd al-Rahman ibn ‘Asim’s version she first 
goes to one of the wives of the Prophet; in ‘Ubayd Allah's she turns 
direcdy to the Prophet, which could be the result of abbreviation. 
In ‘Ubayd Allah’s versions the dialogues between the woman and 
the Prophet are also shorter. Mention that the Prophet first sug¬ 
gested the apartment of a woman, the first name of Ibn Umm 
Maktum and the story of the two suitors are also missing. He reports 
only that the Prophet married her to Usama ibn Zayd. 

b) Malik’s Muwatta’ also offers an early parallel with the isnad 
“‘Abd Allah ibn Yazid, mawla of al-Aswad ibn Sufyan-—Abu Salama 
ibn ‘Abd al-Rahman ibn ‘Awf—Fatima bint Qays.” 381 Abu Salama 
also gives the name of her first husband, but says that he was on a 
journey in Syria ( bi-l-Shani ). He too—like ‘Abd al-Rahman ibn ‘Asim— 
speaks of an unnamed agent and specifies that the support consisted 
of barley. Like ‘Ubayd Allah he reports that for this reason she went 
to the Prophet, who confirmed that she was entitled to no support. 
As in ‘Ata”s version he further recounts that the Prophet first advised 
her to spend her waiting period with a woman whom, however, he 
does not call Umm Maktum but Umm Shank, but then thought 

378 AM 7: 12025: Instead of the “Jt mra’at Marwan” of the manuscript, one should 
read "fi imarat Marwan”. 

3,9 Cf. also Malik, Muwatta' (Y) 29:64; (Sh) No. 592. Here ‘Abd Allah ibn ‘Umar 
criticizes Bint Sa'Id for her behavior. 

380 Cf. the note in Ibn Hisham, Sira, p. 999. 

381 Malik, Muwatta ’ (Y) 29:67. ' 
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back to different narratives of Fatima’s mu- y g 

supposition given three different transmitters from her;“he Hlal 

undwnZilhigpS ^“ used by the transmitters (abbreviations, mis- 
In I ' ' , thr “ ver >'"“ ate independent of each other 

short v" “ COmplett VCTSi0nS named '‘''te are also several 

c) One With the isnad “Ibn [uravi—Ibn Shihnh_ ak- c i 

c Abd al-Rahman—Fatima bint Qavs ” 383 Tr ma lbn 

transmitted from ‘Ubayd Allah. ®” y whlch he 

d) Another short version with the isnad “Muhammad ibn Bishr- 

itatfs^ “ch^T:^ f °™ d Y Wcf 

Salama in the Muwatttd. * $ V ' rS,t> ” “ d th » Abu 

JfrTZ yCrSi0 ^ arc 'tansmttted from ahSha'bl wth the 

10 pennit recognition of true dependence oi k - eVa “ d 

'A>iL re^ZeT^at^: - 

383 AM 7: T20™2. lnStead ° f al_Yaman t Umm Maktum instead of Umm Shank. 

3M note 4 on AM 7: 12027. 

vol.^ H 9 . 2026, 12 ° 27 ‘ Versl0ns vvith °*er isndds in Ibn abr Shayba, Musannaf 
387 AM 7: 12023 VerS1 ° nS ln Ibn abl Shayba, Musannaf, vol. 5, p. 149 . 
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who is supposed to have said about Fatima’s hadltk. “We do not give 
up God’s book and the surma of His Messenger for the statement of 
a woman of whom we do not know whether she has a good memory 
or is forgetful (variant; whether she is speaking the truth or lying).” 392 

j) A critical remark about Fatima’s hadith is transmitted by Ibn 
Jurayj through Maymun ibn Mihran from, among others, SaTd ibn 
al-Musayyab: “That woman sowed discord among the [learned] peo¬ 
ple (fatanat al-nas).” m 

This, in its rough outlines, is the state of transmission of the Fatima 
bint Qays tradition in the oldest sources. 394 Some of the versions of 
the story are neutral, i.e. they contain no discernible evaluation. That 
is the case in c Ata”s version from ‘Abd al-Rahman ibn c Asim ibn 
Thabit, in those of Abu Salama ibn Abd al-Rahman ibn Awf in 
Malik’s Muwatta 5 and the Musannaf of Ibn abi Shayba, and those of 
al-Sha c bl. The rest take a position against this tradition. This is not 
very pronounced in the variations of ‘Ubayd Allah ibn Abd Allah 
ibn 'TJtba transmitted by Ibn Shihab, but very strongly pronounced 
in his version of the tradition of Abu Salama and is without excep¬ 
tion the tenor of the references to this hadith of the Prophet. 

Two legal questions are touched upon by the Fatima bint Qays 
tradition; 1. The question whether an irrevocably divorced woman 
is entitled to financial support ( nafaqa ) in the waiting period or not, 
2. whether she must spend the waiting period in the house of her 
divorced husband. One may or may not see an internal connection 
between the two questions. Both subjects are already addressed in 
Qur’an 65:1—7, however not so unambiguously that no room remains 
for interpretation. 

Theoretically, the following combinations are possible: a) She is 
entitled to no support; consequently she also need not remain in the 
house, b) She is entided to support; consequently, she must also re¬ 
main in the house, c) She is entided to no support, but she must 
remain in the house, d) She is entided to support, but she need not 
remain in the house. 

392 Several variants. Cf. AM 7: 12027 (incomplete). Ibn abi Shayba, Musannaf 
vol. 5, pp. 146-148. Abu Yusuf, Atkar, no. 608. 

393 Cf. AM 7: 12038, 12037. 

394 G. R. Hawting has treated the subject in detail, including later sources, but 
with other conclusions, in: “The Dispute in Muslim Law about the Rights of a 
Divorced Woman During Her ‘Waiting Period’,” Bulletin of the School of Oriental and 
African Studies 52 (1989), pp. 430-445. 
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As marginal problems, a possible pregnancy, the difference between 
the right of habitation and the duty of habitation, and the question 
of who must carry the costs for the habitation play a role. 

As stated by the sources, almost all of the possible combinations 
were advanced by the early juqahd’: S9b solution a) by Ata 5 , al-Hasan 
al-Basri and al-Sha‘bI (Knfa), 39S b) by Ibrahim al-NakhaT (Kufa), c) 
by the Medinans Saffd ibn al-Musayyab, 'Urwa ibn al-Zubayr, Nafi c , 
Ibn Shihab and others. Type d) scarcely found advocates, perhaps, 
Ibn abl Layla (Kufa). 39 ' 

Fatima’s Prophetic hadith supports only opinion a). It is thus not 
surprising that Ata’ and al-Shaffn are to be found among the neu¬ 
tral transmitters of the story, and that strong opposition to it is doc¬ 
umented from Ibrahim, Sa c id, TJrwa and Ibn Shihab. After sketching 
the kadith’s state of transmission and the complex of legal problems 
in which it arises, the question of the development ol the corre¬ 
sponding legal solutions and of the dating of the hadith poses itself. 

Schacht supports the following thesis on the subject: “In late 
Umaiyad times it must have been the practice for the divorced wife 
or widow to vacate the house of her husband immediately, without 
waiting for the end of her ‘idda. This practice is clearly stated in 
two Medinese traditions.” 398 He is referring to the story of Alisha's 
disagreement with \btrwan and to Ibn Umar s criticism of the 
behavior of Bint Sa c id ibn Zayd, 400 both of which are contained in 
Malik’s Muwattd■ “Late Umaiyad times” means the first third of the 
second century. That is, in order to criticise the practice of the sec¬ 
ond/eighth century people did not choose the current representative 
of the Umayyad clan but their ancestor as a target. Since this and 
other traditions take the field against the Umayyad practice of the 
second century, they originated at the earliest in this period, winch 
Schacht emphasizes with the statement that they were “ascribed” to 


3^5 g 0Q d overview is offered by Ibn abi Shayba, A lus&tiruif, vol. 5, pp- 146 - 153, 

176-182. . . ... 

3,6 There are different traditions from him, in one case like Ata, in another like 

Ibrahim. , 

397 Cf. AM 7: 12020. The statement applies to the pregnant woman; that she 
may leave the house is not stated explicitly—it is only said “la striata ” but can be 
inferred from it. 

398 Schacht, Origins, p. 197. 

399 See p. 160. 

400 See p. 160 and note 379 there. 
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Ibn al-Musayyab and Ibrahim al-NakhaT. 401 This then also applies— 
as Schacht consistently would have to conclude—to the Fatima story 
mentioned in them, which would have to have been brought into 
circulation to support the Umayyad practice and presupposes the 
opposing tradition, thus is later and could have been incoiporated 
in the tradition of A’isha and Marwan only secondarily. 402 

In view of the situation of transmission as I have described it, the 
divorced woman’s moving out of the house of her husband during 
the waiting period cannot be characterized as a late Umayyad practice. 
As the other traditions about Marwan’s behavior in this question 
show, 403 leaving the house is not to be regarded as typical and gen¬ 
erally approved and practiced by the Umayyads. Clearly there were 
not yet any binding patterns of behavior at all, and if some were 
already beginning to manifest themselves, it seems rather to have 
been remaining in the house which was the rule. Ibn Shihab’s traditions 
about Marwan are in principle no less credible than those of Yahya 
ibn SaTd in the Muwattd. Schacht probably neglected the former 
because they were accessible to him only in later sources. 404 Ma'mar’s 
Zuhrl traditions, however, are at least as old as those of Malik. 

Furthermore, it emerges from the fact that Ata’ already knew the 
Fatima bint Qays tradition in a form which suggests no dependence 
on the other versions that Schacht’s chronology is not correct. Fatima 
bint Qays is the common link of al! preserved versions of this hadith 
of the Prophet. This in itself speaks in favor of the assumption that 
she was really the source of the different versions. Ata”s statements 
about his authorities for traditions are—as has emerged from the 
preceding study to be trusted, that is, the story could at most have 
been invented by his authority Abd al-Rahman ibn Asim. It speaks 
against this assumption that he does not appear in the isnads of the 
variants. It is thus to be assumed that Fatima herself is the origi¬ 
nator. With this, we find ourselves chronologically deep in the first/sev¬ 
enth century and must transfer the emergence of the complex of 
legal problems to the beginning rather than the end of die Umayyad 


-~-j y. 

W2 The two different versions might suggest this—Schacht treats the point of 
support during the waiting penod m another context (p. 225). Further criteria for 
dating do not emerge from it. 

403 See pp. 159 f., 161. 

“ 4 They are to be found, for instance, in Muslim and al-NasaT. 
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caliphate, more precisely to the time of Mu‘awiya’s caliphate (41/661- 
60/680), when Marwan was governor in Medina and ‘A’isha and 
Ibn ‘Umar were still alive. With proof of the genuineness of the 
‘Ata’ tradition its variations, whose historicity could until now hardly 
be evaluated, gain credibility as well. This is also true of the reports 
about the rejection of the tradition, for instance, by his contempo¬ 
raries SaTd ibn al-Musayyab and Ibrahim al-NakhaT, since if the 
story was known to ‘Ata 3 it was probably known to them as well. 
This does not mean that all of the traditions cited about it are 
authentic. Let us leave aside the question of whether all reports about 
‘A’isha’s criticism of Fatima’s hadlth are genuine. It is nevertheless 
certain that the legal problem articulated in the Fatima hadlth was 
already the object of controversies around the middle of the first/sev¬ 
enth century and was already discussed by the generation of the 
sahaba. 

Gan one go yet a step farther and speak of a genuine tradition 
of the Prophet? Or must one assume that Fatima made it up of 
whole cloth? Against the thesis of invention speaks the precise infor¬ 
mation about the circumstances and the people involved, some of 
whom were still alive at the time when she was spreading this hadlth, 
such as for instance Mu‘awiya—then caliph—who is supposed to 
have been a potential suitor and about whom she has the Prophet 
say something which is hardly flattering. Even the traditions about 
‘A’isha’s vehement criticism of Fatima’s story do not claim that 
‘A’isha dismissed the thing as a complete falsehood. It is, of course, 
imaginable that the woman’s moving out during the waiting period 
was not customary and that in Fatima’s case there were special cir¬ 
cumstances which induced Muhammad to make an exception, as 
one ‘A’isha tradition claims. 4 * 13 The early intra-Islamic criticism of 
the hadlth , which in the cases of Ibn Shihab and Ibrahim al-Nakha‘1 
shifts polemically from the issue itself to the woman as a transmit¬ 
ter, does not necessarily mean that people at that time already rec¬ 
ognized it as a forgery, but only that very' early other solutions, 
clearly based on the Qur’an, existed which were placed in question 
by this hadlth. There are definitely no sufficient grounds to dismiss 
die Fatima bint Qays story' as the pure invention of this woman. 
We are probably dealing with a genuine hadlth of the Prophet.' 


405 See p. 161. 
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Genuine in this case means credibly reported from memory 30 to 
40 years after the event. y 

The excursus about c Ata”s tradition of Fatima bint Qays was 
intended to illustrate that ‘Ata”s traditions of the Prophet are Lpor 
tant building blocks for the reconstruction of the development of law 

„r .““"F ThC Si,Ua “ » f-rabL wta 

Ata also names his authority, which unfortunately he only seldom 

rfThem'‘aTk '7"“ "' i ‘ h ° Ut “ SabIc when 
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possible histoncal source for the first/seventh century which has been 
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many others robs historical research of a significant and usable geme 
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5. ‘Ata”s contemporaries 
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,|06 See p. 89. 

497 See p. 118. 

* See P- 137 and AM 7; 13385. 

9 AM 7: 12251. On this figure c£ Ibn Sa‘d, Tabaqdt, vol. 5, p. 35. 
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evidenced by the majority of his legal teachings generally had 
need of no authority, let alone that of the rulers and their hench¬ 
men. Rather, it is to be assumed that these are pieces of informa¬ 
tion about actual incidents which were reported to c Ata’ and which 
he mentioned because they accorded with his opinions or were note¬ 
worthy for other reasons. 

Schacht—as did already Lammens and Tyan considers Shurayh 
fd. between 78/697 and 99/717) a legendary figure: “The opinions 
and traditions ascribed to him are spurious throughout and are the 
outcome of the general tendency to project the opinions current in 
the schools of law back to early authorities.” 410 The question is why 
the Meccan ‘Ala 3 whould have fathered Iris own opinion on an Iraqi 
authority. If he had to invent a support, his teacher Ibn 'Abbas or 
another of the generation of the Companions would have been closer 
to hand. 'Ata”s Shurayh tradition is, it is true, not first-hand, but it 
is nevertheless probably authentic. 

Ibn Turayj: 'Ata’ reported to me ( akhbarani ): “One of their [the Banu 
Umawa’s?] governors (imam*) had Shurayh brought [to him] and asked 
him about a man who said to his wife: ‘You are definitively {al-bat- 
tafa) divorced.’ Thereupon he asked him [the governor] to be dismissed 
[from the post of judge], but he declined to dismiss him [in lieu of 
an answer]. Thereupon he [Shurayh] said: Divorce {talaq) is a surma, 
definitive [divorce] (al-batlata) is a bid a (innovation). Ihe ■, sunna in [die 
form of] divorce you should carry out; leave to him [the man] the 
decision about the bida ‘definitive’ [in accordance with] his mtenUon 
[i.e., whether it should be one or three divorces].” 

Schacht cites a variation of this from the Athdr of al-Shaybam with 
the istiad “Abu Hamfa— Hammad—Ibrahim al-Nakha'I—'TJrwa ibn 
Mughira” which contains some additional information: It was the 
said TJrwa who, as governor of Kufe, asked Shurayh for advrce; m 
response, the latter first cited the mutually contradictory opinions of 
'Umar and 'AH and only with difficulty was prevailed upon to subnut 
the above opinion of his own. Compared with it, ‘Ata”s version is 
an abridgment. Schacht dates the origin of this Shurayh tradition in 
the generation before Malik, i.e. in the second quarter of the second/ 
eighth century, and considers it to be a projection back “into earlier 


410 Schacht, Origins , p. 229. 

411 AM 6: 11182. 
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Umayyad times.” 412 That this is out of the question is proven by the 
existence of 'Ata”s version. From it, it can be concluded that ‘Ata’ 
was already familiar with the legal problem—he himself advanced 
the same view as Shurayh in a responsurri 113 —■, that it already appeared 
in the first/seventh century and in all likelihood was already solved 
by Shurayh through the compromise reported. Through ‘Ata”s par¬ 
allel, Ibrahim al-Nakha‘fs version —isnad included—also gains cred¬ 
ibility. Schacht’s claim that the Shurayh traditions are “spurious 
throughout” cannot be upheld in this degree of generalization. 

The following tradition also speaks for the historicity of 'Ata”s 
reports about contemporaries: 

Ibn Jurayj from ‘Ata’ and Dawud ibn abi 'Asim: A woman died in 
Syria ( bi-l-Sham). She left behind a slave woman [who was divided] 
among her husband and [other] partners [entitled to inherit]. The hus¬ 
band slept with her, while only a fourth [of her belonged] to him. 
The [case] came before Ibn Bahdal, a qadi of the Syrians (ahl al-Sham). 
He said: “Stone him!” [Word of] that [case] reached Ibn Ghanm. He 
said: “Whip him with three fourths of the hadd penalty.” He did not 
order that he be stoned because of the [share] of her which belonged 
to him. 414 

Ibn Jurayj transmits no opinion of 'Ata”s on this legal question, so 
that it is not completely dear why he reports this case at all. Since, 
however, he does not advocate stoning in the case of fornication 
with a slave women, 415 he probably supported the solution of Ibn 
Ghanm. It is, however, unlikely that to support his own new he 
invented a tradition from which this view does not clearly emerge, 
and that he invoked Syrian legal authorities for the purpose. Here, 
too, it is more likely that we are looking at a historical case which 
was known and discussed in scholarly circles. It must have taken 
place before the year 78/697-8, the death date of'Abd al-Rahman 
ibn Ghanm. 416 Thus, a historical point of reference for the contro- 


412 Schacht, Origins, p. 195. 

413 Cf. AM 6: 11171. 

414 AM 7: 13459. 

415 Cf. AM 7: 13391. 

416 Ibn Ghanm can only be 'Abd al-Rahman ibn Ghanm, who is supposed to 
have been active as a legal expert in Syria and Palestine from the caliphate of 
‘Umar. Cf. al-Dhahabi, Tadhkira, vol. 1, p. 51. I could not find a qadi Ibn Bahdal 
in the sources on the Syrian qadis of the first century. Probably Hassan ibn MSlik 
ibn Bahdal Is meant, who was governor of Palestine and Jordan under Mu'awiya 
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versial question 417 of the vintage of stoning as a penalty for fornica¬ 
tion is also provided. Since the verdict of the qadi Ibn Bahdal is 
mentioned without any commentary, stoning must already have been 
a current practice in his time, and ‘Ata”s comment on Ibn Ghanm s 
view also assumes that stoning was a possible penalty for illegitimate 
sexual relations. That the legal scholar deviated from the verdict of 
the qadT and advocated the Qur’anic penalty of whipping should not 
be interpreted as the rejection of a non-Qur anic penalty, but has 
to do with the special case. Here there is an early case of a conflict 
between a qadi and a faqih. Both penalties—stoning, which is not 
contained in the Qur’an but is justified only with precedents from 
the Prophet, and flogging—seem already to have existed side by side 
at this time. For the beginning of the second/eighth century this is 
certain in any case, since both penalties are attested in several responsa 
of ‘Ata”s. 418 

It is clear from the two textual examples cited that ‘Ata”s tradi¬ 
tions from his contemporaries can also be valuable sources for the 
state of development of Islamic jurisprudence and Islamic law in the 
first century. 

e. Anonymous traditions 

In discussing the Tradition material in c Ata”s responsa I have left 
aside the anonymous traditions, with the exception of those which, 
although not by name, are clear references to his contemporaries. 
They are very similar to each other in both genres and often appear 
in mixed forms of these genres, i.e. in dicta which are followed by 
questions, so that it is natural to discuss them together. They are 
contained in approximately 3% of the ‘Ata’ texts. Usually ‘Ata intro¬ 
duces them with “ balaghana ”, more rarely with balaghani (it leached 
us or me), “ sami‘tu ,” “samfna ” (I or we heard), “yiirwal (it is reported) 


and YazTd and played a role, in saving the caliphate for the Umayyad dynasty 
against the claims of ‘Abd Allah ibn al-Zubayr. Cf. H. Lammens/[L. Veccia- 
Vaglieri], “Hassan b. Malik/’ in: Encyclopaedia of Islam, Second Ediuon, vol. 3, pp. 

270-271. _ 

Cf. J. Burton, “The Origin of the Islamic Penalty for Adulter)',” Transactions 

of the Glasgow University Oriental Society 26 (1975—76), publ. 1979, pp. 16—27. Burton 
believes that stoning established itself as a penalty in Muslim jurisprudence only in 
the course of the second/eighth century 7 on the basis of exegetical traditions, an 
was not a practice of the Prophet. 

418 See pp. 92-93 and AM 7: 13393, 13445, 13624, 13751. 
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or “qila” (it has been said). Usually they are solutions to specific legal 
questions, but sometimes also reports about earlier incidents and 
hadxths , 419 

For instance. Ibn Jurayj said: ‘Ata’ said: “It reached us that it is 
forbidden to have simultaneously [as wives] the woman and her aunt 
on the maternal or (and) paternal side.” 420 

Or: Ibn Jurayj from ‘Ata’. He said: “We heard that the right of 
disposal over an orphaned girl is vested in her [herself] and mar¬ 
riage by her brother is only allowed with her consent .” 421 

It is not clear to which generation of legal scholars these anony¬ 
mous i efei ences refer. They could be teachings of the generation of 
the Companions, that of the Prophet himself- or that of ‘Ata”s con¬ 
temporaries. Qualitatively, ‘Ata’ seems scarcely to have differentiated 
among these. This also becomes clear in the following answer of 
‘Ata”s to some questions from Ibn Jurayj: 

Ibn Jurayj said: I asked ‘Ata’ “May a man contract a mufa marriage 
(yaslamtfu) with more than four women simultaneously? Is a mufa rela¬ 
tionship ( istimta)) [associated with acquisition of] a [quality of] ihsan? 
Is mufa (istimtaf) allowed for a woman if her husband irrevocably 
divorced her?” [‘Ata’] said: “I have heard nothing about it and I have 
[also] not consulted (rdjcftu) my colleagues in this connection.” 422 

It has already been mentioned in another context that ‘Ata’ occa¬ 
sionally differentiates between his own opinion irciy) and knowledge 
{Him) or things that have been “heard.” 423 Tills is also reflected in 
the formulae with which he admits his ignorance on certain ques¬ 
tions: “I do not know” (la adn ), “I have heard nothing about it” (lam 
asmdfihd bi-shay 1 ). However, with ‘Ata’ one must not overvalue these 
different linguistic usages. In general, he supports himself with tra¬ 
ditions too rarely for one to be able to see in such formulae more 
than the glimmering of an appreciation of the traditions as a legal 
source. Precisely the anonymous traditions show that ‘Ata’ actually 
did not consider it necessary to support himself with authorities, oth¬ 
erwise he would have named or invented them. Traditions intro¬ 
duced by the vague statement “it reached us” will hardly have been 

419 Cf AM 6: 10969; 7: 12632 

420 AM 6: 10752. 

421 AM 6: 10314, similarly 10360. 

422 AM 7: 14030. 

428 See pp. 114 f. 
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considered by his students to be better founded than those intro¬ 
duced by “we are of the opinion” and the like. From ‘Ata 3 s anony¬ 
mous traditions-—as in general from his treatment of traditions, his 
disinterest in their paths of transmission and the often incidental and 
casual character of his use of traditions it becomes dear that m his 
legal instruction traditions as a legal source already had a place if 
still only a subordinate one— but that the later demands on them, 
such as literal reporting and identification of authorities, were or 
him no standard by which he considered himself bound. To what 
extent this is characteristic of the situation of Islamic legal scholar¬ 
ship at the end of the first/seventh century and the beginning of the 
second/eighth remains to be darified. In Mecca, in any case, this 
was the state of development. 

It is conspicuous that ‘Ata 3 usually introduces anonymous tradi¬ 
tions with “ balaghana ” (it reached us), more rarely with the first per¬ 
son singular. The plural is also to be observed in many of his response: 
“fa naqra m (we do not read [in this way]), 424 u na&” (we are of the 
opinion), 425 “fi-ma nara zm-na'lam” (according to what we think and 
know) 426 and so forth. At first glance one might be tempted to see 
in this linguistic usage simply a “plural of modesty.” However, Ata s 
remark that he could give no information about a question because 
he had neither heard anything about it nor consulted his “col¬ 
leagues” 427 is an indication that more than a polite cliche is hidden 
behind the use of the first person plural. Who are ‘Ata 3, s as/iab? 
Whom does he mean when he says “we”? Without doubt they are 
like-minded people, probably his scholarly colleagues in Mecca, with 
whom he had attained a large degree of unanimity—a kind of local 
ijma c —on many questions through the mutual exchange oi ideas and 
under the formative influence of common teachers such as Ibn 'Abbas. 
That such beginnings of school formation and a feeling of com¬ 
monality, a group consciousness already existed in the great centers 
of scholarship at the beginning of the second/eighth century is also 
shown by comments such as “ba'd min ahl Kufa ” “ ba c d mm c uiama„ 
Medina ” (one/some of the scholars of Kufa or Medina), “ ‘ulama und 


424 AM 6: 10816. 
42 - 4 AM 6: 10837. 

426 AM 6: 11017. 

427 See p. 171. 
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(our scholars) or U fuqahd :> uhu'ni' > (their legal scholars), 428 which are 
attested with Ibn Jurayj and the scholars somewhat younger than 
‘Ata 3 . Thus, the beginnings of local schools of law—schools in the 
sense of a far-reaching consensus among people teaching and learn¬ 
ing in the same place—seem to be reflected in this linguistic usage 
of ‘Ata”s. 

G. ‘Amr ibn Dinar 

After ‘Ata 3 ibn abl Rabah, c Amr ibn Dinar is the authority of Ibn 
Jurayj’s from whom he transmits the most. 429 From the differing 
extent and form of Ibn Jurayj’s references to the two and their tra¬ 
ditional dates of death-—‘Amr died in 126/743-4), thus eleven years 
after ‘Ata 3 —it is possible to conclude that Ibn Jurayj first studied for 
a quite long time with ‘Ata 3 and then with ‘Amr. 430 The latter lived 
and taught, like ‘Ata 3 , in Mecca, and is seen as a somewhat younger 
representative of tire local scholarship. 431 Schacht does not mention 
him as a representative of the Meccan “school of law,” but num¬ 
bers him among the “traditionist group.” 432 That he was, however, 
also a Meccan faqlh can be gathered from Ibn Jurayj’s traditions 
from him. Thus, special attention should be directed to the ques¬ 
tion of the role of traditions in his legal instruction. First, however, 
the authenticity of the texts attributed to ‘Amr ibn Dinar must be 
subjected to a critical test. 

1. The main sources: authenticity and mode of transmission 

a. Ibn Jurayfs tradition from c Amr ibn Dinar in the Musannaf 
of c Abd al-Razzaq 

The observation that the texts which Ibn Jurayj transmits from his 
teacher ‘Ata 3 are not forgeries or projections of a later time, but 

428 Cf. AM 7: 12881, 13073, 13381, 13581, 13626. 

429 See pp. 77-78. 

450 See pp. 79, 94, 107. 

In the tabaqat works, the two are placed in different “classes”: ‘Ata 3 in the 
second, ‘Amr in the third tabaqa of Meccan scholars. Cf. Khalifa ibn Khayyat, 
Tabaqat, pp. 280, 281. 

132 Cf. Schacht, Origins, pp. 65, 66, 249—252. Schacht devotes to him a total of 
one line (p. 66) and one note (p. 155, note 2). 
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authentic teachings and traditions of 'Ata 3 s does earn his Amr ibn 
Dinar traditions a certain amount of trust in advance, but never¬ 
theless it is necessary and possible to ensure their genuineness through 
a number of indices. Here I follow the procedure, which I applied 
in the case of 'Ata 3 , of feeling my way forward from external to 
internal formal criteria. 433 Since the method has already been pre¬ 
sented in detail there, the argumentation here can be somewhat 
shorter. As in the case of 'Ata 3 , a complex of characteristics speaks 
for the authenticity of Ibn Jurayj’s tradition from Amr. Each of 
them in itself, it is true, scarcely represents a convincing proof, but 
taken together they are overwhelming. 

Against invention by Ibn Jurayj speaks the differing volume of the 
material which he claims to have from his informants. From Ata 
he drew almost 40% of his entire tradition, from ‘Amr ibn Dinar 
only 7%. 434 From other famous Meccan scholars of ‘Amr’s genera¬ 
tion to whom it would have been obvious to refer, if only as fictive 
supports, he has widely differing quantities of traditions: from Ibn 
al-Zubayr about 4%, from Ibn abl Mulayka about 1%, from Mujahid, 
Ibrahim ibn Maysara, 'Abd Allah ibn c Ubayd ibn 'Umayr or ‘Ikrima, 
the mawld of Ibn ‘Abbas, on the other hand, only very little. This 
does not speak for systematic forgery. 

The same is true when one compares the volumes of the textual 
tradition classified according to genre. With ‘Ata 3 respotisa and dicta 
were represented about equally. 435 In the case of 'Amr, however, the 
responsa comprise only 8% of the stock, the dicta , on the other hand, 
71%. While with 'Ata 3 pure responsa were the rule and questions fol¬ 
lowing dicta the exception, in the 'Amr material the later predomi¬ 
nate. In the genre of dicta Ibn Jurayj transmitted from 'Ata 3 about 
70% pure dicta ('Ata”s own opinion), but only 30% traditions (mate¬ 
rial from others); with 'Amr, on the other hand, only 16% are pure 
dicta , and the overwhelming majority of texts are traditions from oth¬ 
ers. In addition there is the genre of references and notes, in which 
‘Amr appears very frequently—they comprise a good quarter of Ibn 
Jurayj’s 'Amr material—, but 'Ata 3 not at all. That is, even puiely 
externally (in terms of genre and extent) Ibn Jurayj’s 'Ata and Amr 
traditions each have a very individual profile and differ strongly fi om 

433 See Chap. III.B.l. 

434 If one takes into account references and notes as well, 9.4/o. 

435 See p. 80. 
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each other. This speaks against fabrication by one and the same per¬ 
son. It is rather to be assumed that the different forms of tradition 
result from actual differences in the traditions themselves, their orig¬ 
inators and their conditions of reception. Thus, for instance, the rel¬ 
atively small number of responsa and pure dicta and the high proportion 
of references and notes in the case of 'Amr can plausibly be explained 
by the fact that Ibn Jurayj, when he studied with 'Amr, already pos¬ 
sessed in the teachings of 'Ata 3 an extensive legal opus, into which 
it did not make sense to integrate 'Amr’s doctrines in extenso either 
for reasons of time or of cost—material to write on was rare: hence 
the many marginal notes and additions to the 'Ata 3 tradition. They 
are to be understood as residues of original responsa and dicta of 
‘Amr’s, and compensate for the latter’s conspicuously small number 
in comparison to the 'Ata 3 material. Someone who forged traditions 
and wanted to ascribe the same opinion to two authorities would 
hardly work witii such notes, but would mention both of his author¬ 
ities in the isnad. which indeed occurs in many traditions. Ibn Jurayj, 
too, occasionally makes use of such statements of provenance; for 
instance, he likes to summarize the concurring opinions of 'Amr ibn 
Dinar and 'Abd al-Karlm al-Jazari as one tradition and introduces 
it with “from 'Amr and 'Abd al-Karlm. They said: .. .” or the equiv- 
alent. 43b Had it been Ibn Jurayj’s concern to provide his own opin¬ 
ions and traditions or (hose which arose in his time with fabricated 
authorities and sources, he would surely have chosen this simpler 
method for all his forgeries. 

Some internal formal criteria for the authenticity of Ibn Jurayj’s 
'Amr tradition, which speak for his credibility and precision in the 
reporting and transmission of the texts, are also available: 'Amr’s 
additions to and divergences from 'Ata 3 in Ibn Jurayj’s notes, ‘Amr’s 
commentaries on traditions transmitted by him, Ibn Jurayj’s addi¬ 
tions to traditions of ‘Amr, uncertainties about exact wording and 
the naming of further authorities for the same tradition. 

In most references to 'Amr Ibn Jurayj notes only that he “said the 
same’’ as ‘Ata 3 . 437 In a few cases, however, he makes note of addi¬ 
tional statements of ‘Amr’s on the subject or contradictory opinions. 438 
This is hardly to be reconciled with the thesis of projection, since— 

436 AM 6: 10395, 11494. 

437 See p. 98. 

43S Cf. AM 6: 10828, 11190, 11863, 11927; 7: 12881, 13069, 13701. 
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as already shown 439 —Ibn Jurayj always expresses his own opinion 
when he is not in agreement with a view of 'Ata”s. c Amr s diver¬ 
gences from ‘Ata’ will derive from actual differences of opinion or 
different ways of expressing their opinions. 

The references to ‘Amr relate practically exclusively to pure ques¬ 
tions of law, not traditions from others. But even with these there 
are special qualities which do not quite fit the theory of forgery. For 
a number of traditions which 'Amr cites from older authorities, Ibn 
Jurayj makes note of comments of 'Amris. This differentiation between 
tradition and commentary is an indicator against the assumption of 
forgery or back-projection of the 'Amr texts by Ibn Jurayj. Some 
examples: 

Ibn Jurayj said: 'Amr ibn Dinar transmitted to me ( akhbaram ) that he 
heard ‘Ikrima say: “'All considered [his marriage to] Fatima permit¬ 
ted only because of [the bridal gift of] an iron breastplate ( badan ).” 
'Amr said: “To this he [‘All] added nothing [more as a bridal gift].” 4411 

A forger would have put this specification directly into the mouth 
of 'Ikrima. 

Ibn Jurayj said: 'Amr ibn Dinar transmitted to me that he heard Abu 
Salama ibn 'Abd al-Rahman say: “The Prophet (eulogy) forbid hav¬ 
ing a woman and her paternal or maternal aunt simultaneously as sex¬ 
ual partners.” 'Amr said: “About the cousin on the father’s side {bint 
c amm ) 1 have not heard anything.” 441 

Ibn Jurayj said: ‘Amr ibn Dinar transmitted to me that he heard 
'Ikrima, the mawla of Ibn 'Abbas, say: “Whatever (the) money allows 
to him [the husband] is no divorce.” He ['Amr] said: “In my opin¬ 
ion he transmitted that to me only from Ibn 'Abbas [i.e., it is not a 
statement of 'Ikrima’s own].” 442 

Juray] said: [. ..] ['Amr] transmitted to us ( haddathanci ) that Abd 
Allah ibn al-Musayyab—Ibn Jurayj: or he said Ibn al-Sa ib, I am not 
certain about it—al-'A’idhl 443 said to him 444 ['Abd Allah ibn al-Zubayr?]: 


439 See pp. 84 f. 

440 AM 6: 10396. 

441 AM 6: 10754. 

442 AM 6: 11768. 

443 ‘Abd Allah ibn al-Sa’ib, who was a Meccan qari\ is probably correct; an Abd 
Allah ibn al-Musayyab is not attested. Cf. Ibn Hibban, MashaMr, no. 631 (there, 
however, al-‘AbidI) and Ibn Hajar, Tahdhib , yol. 5, p. 229 (no. 393) (here. Abd 
Allah ibn al-Sa’ib ibn Abl I-Sa’ib Sayft ibn ‘A’idh [or: 'Abid], 

444 I read “gala lahu instead of the meaningless “ laqahu .” 
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“She has no right to support.” He [however] said: “Give her no sup¬ 
port if you [do not] like.” 445 

Such admissions of ignorance and uncertainty on the part of 'Amr 
and Ibn Jurayj as are made in the two last texts speak distinctly 
against the thesis that Ibn Jurayj fathered these traditions on ‘Amr 
in order to have a well-known authority for them. They are, rather, 
indices of the precision with which Ibn Jurayj reports what he has 
heard from 'Amr. A further argument for this is provided by the 
differences between 'Amr and other authorities for the same tradition 
of which Bin Jurayj occasionally makes note. Thus, for instance, he 
reports that the wife of a certain 'Abd al-Rahman ibn Mukmil, whom 
'Amr ibn Dinar designates as “ibnat Qariz,” according to ‘Uthman 
ibn abi Sulayman had the name Juwayriya. 446 This 'Uthman is prob¬ 
ably somewhat younger than 'Amr 44 ' and relatively rarely attested 
as an informant of Ibn Jurayj’s. Would a forger projecting traditions 
back onto famous authorities invent such insignificant details from 
almost unknown persons? 

Just as little would one find, with a forger, uncertainties about the 
authorities themselves, like this one: Ibn Jurayj said: 'Amr or Abu 
1-Zubayr 448 transmitted to me from Ibn 'Umar.. , 449 The occasional 
naming of two authorities for the same tradition, like: ‘“Abd al- 
Karim and ‘Amr transmitted to me,” “'Amr ibn Dinar and Ibn 
Tawus,” or “'Ata 5 and 'Amr” 450 are also more plausible as indicators 
of accuracy than of forgery, since if Ibn Jurayj had had a need to 
reinforce traditions with further authorities one must ask oneself why 
he did this so seldom. 

b. Ibn e Uyayna’s tradition from c Amr ibn Dinar 

In the case of 'Ata 3 the testing of the genuineness of the texts had 
to be carried out on the basis of a single tradition, that of Ibn Jurayj, 
since only from him does a relatively large corpus of ‘Ata 5 traditions 
exist in an early compilation. The situation is more favorable with 


444 AM 7: 12084. The text is corrupt toward the end. 

446 AM 7: 12196 (cf. also 14000). It is not impossibSe that both are correct. 
Khalifa ibn Khayyat, Tabaqat, p. 283 names him in the same tabaqa, Ibn 
Hibban, MashaMr, No. 1149 in the same class with Ibn Jurayj. 

448 The edition has Ibn al-Zubayr; this is probably an error. 

449 AM 7: 13199. 

450 AM 6: 10541, 11166; 7: 13612, 13998. 
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respect to ‘Amr ibn Dinar, from whom the Musannaf of ‘Abd al- 
Razzaq contains two different strands of transmission: besides that 
of Ibn Jurayj also that of Ibn ‘Uyayna. But it, too, is usable only if 
its autonomy and reliability can be assured. 

After those of Ibn Jurayj, Ma'mar ibn Rashid and Sulyan al- 
Thawri, Ibn ‘Uyayna’s material is the fourth most extensive tradi¬ 
tion in the Musannaf of c Abd al-Razzaq. In comparison to the three 
first named it is more modest in extent—4.5%, compared, to Ibn 
Jurayj’s 29.3% 451 —but it suffices to make its characteristics recog¬ 
nizable. Ibn ‘Uyayna’s main authority, from whom he transmits the 
most, is clearly ‘Amr ibn Dinar, who has a share ol almost 23 /o, 
while the two next in rank—Ibn abl Najih (Mecca) and \ ahya ibn 
Sa'id (Medina)—come to only 8-9%. One can conclude from this 
that ‘Arar, the eldest of the three, was probably the most important 
early teacher of Ibn ‘Uyayna. He died in 126/743-4, Ibn ‘Uyayna 
in 198/813-4. 452 The age difference of 72 years is considerable, but 
it is not impossible that Ibn ‘Uyayna began his studies with Amr 
at the age of perhaps sixteen and lived to be 90 years old. If, on 
the basis of the difference in age, one advances the thesis that Ibn 
‘Uyayna’s tradition from ‘Amr is Active, one must also have a plau¬ 
sible explanation by whom and why it was fathered specifically upon 
‘Amr and how the different characteristics brought to tight by a 
comparison of the material transmitted by Ibn Jurayj and Ibn ‘Uyayna 
came to be. The mere allegation of forgery does not do the job. 
The first person to come into question as a forger would be ‘Abd 
al-Razzaq. But why should he have fabricated two strands of trans¬ 
mission in the case of ‘Amr—one with an authority who, in terms 
of age, was close to the limits of the possible—, but for ‘Ata’ only 
one? Such questions and a number of others which as I will yet 
demonstrate—emerge from Ibn ‘Uyayna’s ‘Amr tradition for the 
advocates of the theory of forgery and projection and are hardly to 
be answered convincingly, leave the impression that this hypothesis 
creates more problems than it solves. Thus I prefer as a working 
hypothesis to consider ‘Abd al-Razzaq as a student both of Ibn Jurayj 
and of Ibn ‘Uyayna and these two as students of ‘Amr ibn Dinar. 453 


451 On the basis of the calculations see pp. 58, 74, and 78, note 13. 

152 Cf. Khalifa ibn Khayyat, Tabaqat, pp. 281, 284. 

«» Juynboll dismissed this conclusion (cf. Ms “New Perspectives,” pp. 362-363). 
He argues that the age difference between Ibn 'Uyayna and ‘Amr ibn Dinar is so 



If one compares Ibn ‘Uyayna’s tradition from ‘Amr with that of 
Ibn Jurayj from the same person, a few differences are obvious. ‘Abd 
al-Razzaq has twice as many texts from Ibn Jurayj as from Ibn 
‘Uyayna, not including Ibn Jurayj’s notes in which he refers to ‘Amr; 
there are no texts with such notes in the Musannaf from Ibn ‘Uyayna. 
If one classifies the strands of transmission according to genres, it 
emerges that that of Ibn ‘Uyayna is exclusively the material of others, 
i.e. hadiths and athar, but does not contain one dictum or responsum by 
‘Amr himself. With Ibn Jurayj, on the other hand, there are both 
responsa (8%) and pure dicta (his own ra’y) (I6%). 454 The most plausible 
explanation for this seems to me to He in the different interests of 
die two scholars. Because of his long study with ‘Ata’, Ibn Jurayj 
also received and transmitted ‘Amr’s legal opinions, while for Ibn 
‘Uyayna only his hadiths were worth passing on. This assumption is 
also supported by the observation that with Ibn Jurayj there are 
added to a number of ‘Amr’s traditions from others legally relevant 
commentaries of ‘Amr’s or responsa to questions from Ibn Jurayj, 
which are completely lacking with Ibn ‘Uyayna. That a trend of 
development is reflected here can already be cautiously suggested. 455 
Finally, it is conspicuous that Ibn ‘Jurayj’s tradition from ‘Amr is 
predominantly introduced by “ akhbarani ” (almost 65%), “ qala /f” or 
“sami'tuf more rarely by a simple 'V (about 22%) or “ qala,” while 
that of Ibn ‘Uyayna contains exclusively “ c an ” and no indication of 
sama c . 

Purely formally , the two strands of transmission thus have different, 
individual faces, which does not speak for forgery by ‘Abd al-Razzaq. 


great that it is improbable that he really studied with Mm. According to Juynboll, 
Ibn ‘Uyayna falsely claimed that ‘Amr ibn Dinar and Zuhri were his teachers. His 
arguments are: I) Fictitious relationships between very old scholars and very' young 
pupils are a commonly used device by traditiomsts to produce short and prestigious 
isnads. 2) Except for one or two exceptions, it is not credible that so many rela- 
tionsMps of this kind can really have existed because the environment was not 
healthy enough, hygiemc circumstances not favorable enough and medical care not 
effective enough to allow such longevity of men. I discussed these arguments in 
"Quo vadis Hods- Forschung”, pp. 61-64 in detail and showed that they are not con¬ 
vincing. Juynboll’s explanation as to why Ibn ‘Uyayna invented ‘Amr as Ms teacher 
amounts to nothing more than speculation and Juynboll’s answer to the question 
as to where Ibn ‘Uyayna really got his ‘Amr traditions from are not convincing 
either, as the following comparison between Ibn Jurayj’s and Ibn 'Uyayna’s ‘Amr 
texts shows. 

444 See p. 174. 

45= On this see below, pp. 186, 205 f. 
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But—one might object—if both Ibn Jurayj and Ibn ‘Uyayna were 
transmitting from the same teacher, there must be a correspondence— 
at least partial—between the two traditions. In terms of content, this is 
in fact the case. In the Musannqf of ‘Abd al-Razzaq, for 43.5% of 
the ‘Amr traditions from Ibn ‘Uyayna parallels from Ibn Jurayj are 
attested. 456 In addition, for 28% of the ‘Amr traditions from Ibn 
Jurayj which in the Musannqf have no variant from Ibn ‘Uyayna, 
these are present in other works through students of Ibn ‘Uyayna 5 s 
other than ‘Abd al-Razzaq—most from Sa'Td ibn Mansur, some from 
al-Shafi‘1 and others. 457 That is, for over half of Ibn Jurayj’s tradi¬ 
tions from ‘Amr in the Musannqf of ‘Abd al-Razzaq there exist par¬ 
allel versions from Ibn ‘Uyayna—26.5% in this work itself, 28% in 
other collections. These parallels, however, are only sometimes com¬ 
pletely identical. A number of textual differences are to be observed. 
In most cases, these constitute proof that the two strands of trans¬ 
mission are independent of each other. The possibility that the Ibn 
‘Uyayna material derives from that of Ibn Jurayj and that Ibn ‘Uyayna 
passed him over in the isnads, which would have been a simple solu¬ 
tion to the problem of Ibn ‘Uyayna’s age, can be precluded. 458 

The divergences between Ibn Jurayj 5 s and Ibn ‘Uyayna’s parallel 
versions from ‘Ami - can be classified into four types: 1. differing 
lengths of the main, 2. divergences in the diction of the matn with 
the same meaning, 3. shifts in meaning and 4. differences in the 
isnad. For illustration, a few examples with commentary: 


m That is 26.5% of ‘Amr’s material from others transmitted by Ibn Jurayj in 
'Abd al-Razzaq. 

457 Sa'Td ibn Mansur’s tradition from Ibn 'Uyayna is found in the former’s 
Musannaf, those of the others primarily in al-Bayhaqfs Sunan. The calculation was 
made on the basis of the notes of the editor of ‘Abd al-Razzaq’s Musannaf Habib 
al-Rahman al-A‘zami. A large corpus of traditions from Sufyan is now available in 
al-Humaydfs Musnad. Here further parallels are to be found. 

458 Juynboll insists on it and considers it one of the two ways how Ibn ‘Uyayna 
made up his 'Amr traditions (the other being invention); cf. his “New Perspectives,” 
p. 363. However, the comparison of Ibn Jurayj’s and Ibn ‘Uyayna’s tradition from 
‘Amr does not speak in favour of his claim. This is not to say that Ibn 'Uyayna 
obtained all of the traditions directly from ‘Amr. There are indications that he occa¬ 
sionally suppressed his informants. Cf. Ibn Hanbai, ‘ Ilal , vol. 1, p. 320 (No. 2087). 
On this cf. also M. Cook, Earl}’ Muslim Dogma , p. 111. Yet even if Ibn ‘Uyayna 
received the few traditions from ‘Amr, which are completely identical with those 
transmitted by Ibn Jurayj, from the latter and falsely ascribed them directly to 
‘Amr—a fact that should have been noticed and denounced by other students of 
Ibn Jurayj—these traditions by Ibn ‘Uyayna were not unreliable since Ibn Jurayj’s 
tradition from ‘Amr can be considered reliable for several other reasons. We would 
only lose an additional proof for these traditions. 
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In cases where the matn is largely identical, ‘Abd al-Razzaq gen¬ 
erally cites Ibn ‘Uyayna’s version immediately after that of Ibn Jurayj 
with an independent isnad but the remark “ mithbhu 5 (the same), thus 
not repeating the text twice. E.g.: 

Abd al-Razzaq transmitted to us (akhbarand) with the words (gala): Ibn 
Jurayj transmitted to us with the words: ‘Amr ibn Dinar transmitted 
to me that he heard Ibn ‘Umar being asked by a man: “Do one or 
two sucklings make [a woman] tabu for marriage?” [Ibn ‘Umarl said: 

A e know only that the milk sister is tabu for marriage [, nothing 
about the number of sucklings].” A[notiier] man said: “The Commander 
of the Believers he meant Ibn al-Zubayr—claims that one or two 
sucklings do not [yet] make [a woman] tabu for marriage.” Thereupon 
bn Umar said: ‘The decision of God is better than yours and that 
oi the Commander of the Believers.” 439 

Ibn ‘Uyayna’s parallel follows in die following form: 

‘Abd al-Razzaq from Ibn ‘Uyayna from ‘Amr ibn Dinar from Ibn 
Umar and Ibn al-Zubayr die same. 460 

An example of minor differences in the matn with the same mean¬ 
ing, and simultaneously for differing lengths caused by an addition 
in one of the texts: 

‘Abd al-Razzaq transmitted to us ( akhbarand ). He said India): Ibn Juravi 
transmitted to us He said: ‘Amr ibn Dinar transmitted to us that AbQ 
-6iia tha said: If the man transfers to his wife the power of disposal 
over herself (mallaka amrahd) and if the two leave that meeting before 
she says arching, she gains nothing by it {fa-la sha/a lahd); if he takes 
ack his offer ( amrahu) before she says anything [in response to it] she 
[similarly] gams nothing by it.” 461 

The immediately following variant of Ibn ‘Uyayna runs: 

‘Abd al-Razzaq from Ibn ‘Uyayna from ‘Amr ibn Dinar from Abu 1- 

. • , S ^\ If ^ man transfer s [the power of disposal over herself] 

o ins wile {mallaka), that which she says in her meeting is valid If die 
two part and she has said nothing, she gains nothing by it (fa-la amra 
laha). Amr said: [In addition j Abu l-Sha c M * said: “How can [a man ] go 

among people while the power of disposal over his wife (amr imra’atihi) is in the 
hand of another? 462 


j) 9 AM 7: 13919. Emphasis mine. 
460 AM 7: 13920. 
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The two texts display a number of verbal correspondances, but also 
such significant divergences—especially in the final sentences—that 
dependence on each other is unlikely. Both surely derive from the 
same source— c Amr ibn Dinar. The differences may either be caused 
by 'Amr himself, if one assumes that he sometimes made quite free 
with his traditions, or by his students, who did not exactly reproduce 
his words and combined originally separate dicta of Abu 1-Sha‘tha . 
On the other hand, the possibility that c Abd al-Razzaq is responsi¬ 
ble for the differences can be precluded in view of the many iden¬ 
tical texts which he communicates. 

The isnads of ‘Abd al-Razzaq’s ‘Amr variants, it is true, rarely 
correspond in their formulae of transmission, but they usually cor¬ 
respond in their informants. Occasionally there are to be found espe¬ 
cially noteworthy parallels like these: 

‘Abd al-Razzaq from Ibn Jurayj. He said: ‘Amr ibn Dinar transmit¬ 
ted to me that he heard 'Ikrima, the mawla of Ibn Abbas, say: 
“Whatever (the) money allows to him [the. husband] is no divorce. 
He [‘Amr] said: “In my opinion he transmitted that to Monly from 
Ibn ‘Abbas [i.e., it is not a statement of ‘Ikrima’s own].” 

Ibn ‘Uyayna’s text: 

‘Abd al-Razzaq from Ibn ‘Uyayna from ‘Amr ibn Dinar from ‘Iknma 
I think {ahsabuhu )—from Ibn ‘Abbas: “Everything which (the) money 
allows is no divorce”—he meant buying free [from marriage] (khul). 

Ibn ‘Abbas’ reservedly communicated authorship, which is formu¬ 
lated by Ibn Jurayj as an additional comment of ‘Amr’s, with Ibn 
‘Uyayna stands in the isnad itself. Since as shown on the basis of 
the texts—the two corpora of traditions are independent of one 
another, such a correspondence in a detail of the isnad speaks foi 
credible and relatively accurate transmission by the two students from 
their teacher, and against sweeping hypotheses of forgery. 

It is just as difficult to judge the authorship of divergences m the 
isnad as it is in the case of those in the main. There are two types 
of isnad divergences: 1. another informant at one place m the isnad, 
2. an informant in place of a lacuna in the isnad. 


« 3 AM 6: 11768. 
AM 6: 11770. 
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The isnads of one and the same tradition of ‘A’isha display a diver¬ 
gence which is at first difficult to explain: 

‘Abd al-Razzaq—Ibn Jurayj—‘Amr ibn Dinar—al-Zubayr ibn Musa 
ibn Mina ’—Umm Salih bint'Alqama ibn al-Murtaft —'A’isha, 465 but ‘Abd 
al-Razzaq—Ibn ‘Uyayna—‘Amr ibn Dinar—al-Zubayr ibn Musa— 
Umm Hakim bint Tariq —‘A’isha. 466 

Since such cases of isnad divergence are extremely rare in the ‘Amr 
material, conscious forgery by ‘Abd al-Razzaq—for instance, with 
the purpose of enhancing the value of the tradition with different 
isnads —is not very? likely. One should in that case be able to observe 
it with him more often. One might, of course, think of a confusion 
by ‘Amr himself, but to me it seems most probable that it is a copy¬ 
ing error. Umm Hakim was incorrectly identified as Umm Salih or 
vice versa, as can easily happen with bad handwriting. Her father 
was probably Tariq ibn ‘Alqama al-Muraqqi‘ (the cobbler), an early 
Meccan tab ?. 467 His name was clearly received by the transmitters 
only fragmentarily and defectively—whether already by Ibn Jurayj 
and Ibn ‘Uyayna or at a later stage of the textual history cannot be 
determined with certainty. 

Another interesting isnad divergence for a largely identical matn is 
the following: 

‘Abd al-Razzaq—Ibn Jurayj—‘Ata’ and ‘Amr—al-Harith ibn 'Abd 
Allah —his father 'Abd. Allah ibn abl Rabfa—‘Umar ibn al-Khattab, 468 

beside 

‘Abd al-Razzaq—Ibn ‘Uyayna—'Amr ibn Dinar—ai-Harith ibn ‘Abd 
Allah ibn abl Rabha —Abd Allah ibn ‘Umar ibn al-Khattab. 469 

Schacht’s adherents would probably declare the latter to be older 
since it reaches back less far, without bothering themselves with the 
fact that Ibn Jurayj was considerably older than Ibn ‘Uyayna. But 
there are indicators which speak for the assumption that Ibn Jurayj’s 
version is the original and that of Ibn ‘Uyayna is based on an error 


465 AM 7: 13869. 

466 AM 7: 13870. 

467 Cf. Khalifa ibn Khayyat, Tabaqat , p. 280. 

468 AM 7: 13612. 

469 AM 7: 13613. 
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in copying or in recollection. It is decisive that for the version of 
Ibn Jurayj there is not only ‘Ata’ in addition to ‘Amr as an author¬ 
ity, but also a further independent tradition of ‘Abd al-Razzaq with 
the Meccan isndd “al-Muthanna ibn al-Sabah Iknma ibn Khalid 
al-Harith ibn ‘Abd Allah—his father—‘Umar.” 470 On the other hand, 
an inadvertant change from “al-Harith ibn Abd Allah c an abihi Abd 
Allah ibn abi Rabl‘a annahu mala c Umar ibn al-Khattab” to. “al- 
Harith ibn Abd Allah ibn abi Rabfa annahu so?ala ‘Abd Allah ibn 
'Umar ibn al-Khattab” is imaginable: ‘“an abihi ” was overlooked, and 
as a result ‘“Abd Allah ” had to switch places. It also speaks for this 
that in our source the name element “ibn al-Khattab” is customary 
only with ‘Umar; with Ibn ‘Umar, on the other hand, it would be 
out of the ordinary. From whom the error derives cannot at the 
moment be determined; it could even have been made after Abd 
al-Razzaq. 

This type of isndd divergence thus supplies no argument for the 
hypothesis of forgery. This might more likely be the case with the 
second type, the filling of lacunae. It is conspicuous that precisely 
in the case of two hadiths of the Prophet Ibn ‘Uyayna s version is 
more complete than Ibn Jurayj’s by one link each. 

1. ‘Abd al-Razzaq—Ibn Jurayj—‘Amr ibn Dinar—the Prophet, 
but: ‘Abd al-Razzaq—Ibn ‘Uyayna—‘Amr ibn Dinar —Abu Jafar— 
the Prophet. 471 According to the Muslim classification of isnads the 
first is mtfdal, i.e. it is lacking two links between the Prophet and 
‘Amr; the second is nevertheless still mursal, i.e. it lacks the trans¬ 
mitter link of the sahdba level. 472 

2. ‘Abd al-Razzaq—Ibn Jurayj—‘Amr ibn Dinar—Abu Salama 
ibn ‘Abd al-Rahman—the Prophet, but ‘Abd al-Razzaq Ibn 
‘Uyayna—‘Amr ibn Dinar—Abu Salama ibn ‘Abd al-Rahman Abu 
Hurayra —the Prophet. 473 Here a mursal isndd becomes continuous or 
flawless (muttasil marfuj. 


470 AM 7: 13614. 

471 AM 7: 13266 and 13267. Emphasis mine. _ . rT ., tA1 _ 

472 Aba Ja'far very probably means: Muhammad ibn ‘Alt ibn Husayn ibn Air 
ibn abt Talib (d. 118/736), who had the kunyd Abu Ja'far. Cf. Khalifa ibn Khayyat, 
Tabaqat, p. 255. Ibn 'Uyayna names him several times as an informant of Amr s 
for traditions of ‘Alt and the Prophet, but not Ibn Jurayj, at least not in the texts 
studied. 

473 AM 6: 10754, 10755. Emphasis mine. 
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In both cases, the suspicion is not to be dismissed that the younger 
and more Hadith- oriented Ibn ‘Uyayna improved ‘Amr’s isndd with 
the authority who in his opinion was best suited. 474 This pious fraud, 
branded by the later Muslim Hadith criticism as a form of tadUs (sup¬ 
pression of faults), was frequently used in the second/eighth century, 
especially with hadiths of the Prophet. This type of isndd forgery must, 
however, not tempt us generally and sweepingly to reject the traditions 
of these transmitters. On the one hand these are only individual 
cases which probably affect above all the hadiths of the Prophet, on 
the other hand they are not invented texts or projections onto the 
Prophet. The fact that ‘Abd al-Razzaq cites both versions is a fur¬ 
ther argument for the exactitude and credibility of his transmission. 

The comparison between the two strands of transmission from 
Amr ibn Dinar shows that Ibn ‘Uyayna is generally to be regarded 
as a trustworthy and credible transmitter from ‘Amr and that he 
should not a priori be supposed to have committed matn and isndd 
forgery. He is a source independent of Ibn Jurayj for the traditions 
of ‘Amr ibn Dinar, but not for his legal teachings that were not 
supported by traditions. Texts of ‘Amr’s which are preserved both 
from Pm Jurayj and from Ibn ‘Uyayna agreeing either word for 
word or in meaning can be considered genuine; those which are 
transmitted from only one of the two can be considered credible 
until proof of the contrary. Caution is necessary only with respect 
to Ibn ‘Uyayna’s isnads —especially with hadiths of the Prophet—when 
they are nearly flawless and no parallel from Ibn Jurayj is attested. 

2. Characteristics of Amr ibn Dinar’s legal scholarship and its 
significance for the history of Islamic jurisprudence 

a. General characteristics 

It can be gathered from Ibn Jurayj’s questions to ‘Amr that instruc¬ 
tion with him proceeded very much as with ‘Ata 5 . ‘Amr presented 
his own views and reports of opinions, modes of behavior, verdicts 
and advice of the previous generations of Muslims, and his students 

The Prophetic hadith is found in Muslim’s Sahth, also continuous, with the 
tsnad ending: Yahya ibn abi Kathir—Abu Salama ibn ‘Abd al-Rahman—Abu 
Hurayra Prophet (cf. AM 6: 10755, note). Possibly Ibn 'Uyayna used this version 
as a model. 
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could ask questions about them or on other ™bjecla/“ In oontr^ 
to Ibn Turayi’s texts from 'Ata 1 , m those from Amr there are 
respj* questions from other students. Thrs does « necessrriy 
mean that Ibnjurayj had private mstruMon with F 

ablv has to do with the fact that he did not record Am. s legal 
teachings as thoroughly a, those of 'Ata' and his tradruon from turn 

is overall not as extensive- , . , 

If one classifies the entirety of Ibn Jurayfs Amr material into 
‘Arm’s own legal opinions and material from others, there emerges 
a preponderance of 58% reports from others over ‘Amr s legal state¬ 
ment^ (dicta, resporua, notes) (42%). Even if one takes into account a 
minor deficit in Ibn Jurayfs transmission of 

the proportion is conspicuous in comparison to Ata, with who 
material from others comprises at most 20%. One may pro a y 
interpret the difference to mean that the younger Amr ibn mar 
in Z instruction more often supported himself with tradmons than 
<lta> had done, although^ has been mentioned-m the case of 
the latter too, greater consideration of Tradition became apparen 
at the end of his life. 477 Here there becomes visible a development 
which—as will yet be shown—is steadily continued by Ibn Jmayj. the 
^menting,'supporting, or replacing of one’s own legal opinion 
(ray) with legal Tradition (hadith, athar, kliabar ) 

A comparison of ‘Amr’s legal statements with those of Ata revels 
that there is a large degree of correspondence between ^Jwo^e 
cases in which ‘Amr expressed an opinion different from At 
scarcely amount to 10%. This shows that in Mecca at the lates m 
the first quarter of the second/eighth century there wasalready 
kind of local ijmd c in many questions of law, a thesis whic 
already suggested in the discussion of ‘AtT’s anonymous ra i 
and which is confirmed by the ‘Amr tradition. This extensive con¬ 
sensus certainly results in part from the fact that as a teac e 
'Ata 1 was a recognized authority from whom younger scholars took 
their orientation. Since ‘Amr-if only seldom-~transmrts from A^ 
he must for a time have numbered among his circle of studer . 
Another component is perhaps to be sought m the fact that both 

entire tradition from ‘Amr, but only a representaUve selection. 

477 See pp. 107, 122. 
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them come from a common local legal tradition, which then must 
already have developed in the first century. Whether this hypothesis 
will hold can be tested by an investigation of the sources to which 
‘Amr ibn Dinar refers and a comparison with ‘Ata 3 ’s sources. Such 
an analysis of sources may—as already demonstrated on the example 
of ‘Ata 1 —also shed some light on the early development of the body 
of Tradition in general. 

b. ‘Amr ibn Dinar’s sources 

The analysis of ‘Amr’s sources is based on both strands of tradition 
of the Musamaf of ‘Abd al-Razzaq, but treats texts with the same 
content and isnad as a tradition complex. By “sources” I mean in 
this context—as previously in the chapter on ‘Ata 1 —sources of law, 
i.e. authorities whom ‘Amr cites as positive or negative precedents 
in order to illustrate or justify a legal position. In the majority of 
cases—in the tradition of Ibn ‘Uyayna in general—the legal situa¬ 
tion is not further commented upon, rather, the source is simply 
cited, from which the legal background generally emerges. More 
rarely, traditions occur winch are so condensed that their problem 
can only be inferred from the context where they are found in the 
collection used. 

If one investigates which authorities are named how often, diere 
emerges a somewhat different picture than in the case of ‘Ata 1 . 478 
As with him, the Companions of the Prophet do stand in first place 
(37%, with ‘Ata 1 15%), but they are followed neither by the Qur'an 
nor by the Prophet, but by the tabi'un (28%), whom in the case of 
‘Ata 1 I characterized as his contemporaries—-which is still true in the 
case of ‘Amr—and who with the former played only a very' subor¬ 
dinate role (1.5-2%). The hadiths of the Prophet, as with ‘Ata 1 (5%), 
take third place (10%), 479 while references to the Qur’an, which with 
‘Ata 1 were relatively frequent (10%), appear only sporadically (1—2%) 
in the tradition from ‘Amr. In comparison widi ‘Ataf’.s legal sources, 
the great significance of scholars of the tabi c un level is unmistakable. 
An interpretation of this statistical finding is appropriate only after 
a more detailed investigation of the individual groups of sources. 

478 On ‘Ata”s sources, see p. 140. 

m The percentage includes all of ‘Amr’s traditions of the Prophet in the textual 
selection. Some of them are mainly biographical in character. If one takes into 
account only' the legally' relevant hadiths, it is 7%. 
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The Companions of the Prophet 

The scale of frequency of 'Arne's traditions from jd^erenc« B 
the Companions of the Prophet is .nformariv. Ibn Abbas (■»/.), 
■Umar (26%), ‘Air (17%), Ibn Vmar (>1%)^ 

^rirrr^ ■**. — 

„ , , er jmar a nd ‘Air, wth ‘Amr, Ibn ‘Umar then takes t e 

place' of ‘A’isha. This statistic is also significant, and explanations 
can be offered why, for instance, Ibn ‘Abbas plays such a paramount 
.V or for what reason Ibn ‘Umar ts mentioned 

"sbcf^htTee^^ible to demonstrate 
‘Amr ibn Dinar tradition in the Musannaf of Abd a -Razzaq, 
t^ e assumed that the traditions from the sakhba, the tabi un and 

the Prophet that are traced back to him '^ ^ 
by him to his students. His date of death, ^ 
nus ante quern for their time of origin. It remains to be checked whethe 
he himself invented them and brought them into circulation, an i 

^ntrca 1 :: If the fiaditions from Ibn ‘Abb'as, in about two thirds 
of all instances ‘Amr names a source from whom he ^e^They 

T Ta^ d r^/72^r W abf Rabat 

d. 115/733r ), AbtiMa‘bad(d. 

9 nr 104/722-3) 484 Abu 1-Sha‘tha 3 [Jabir ibn Zayd] (d. 93//11 i). 
hi In.Am. Le statements of origin* Seveml indices speai for 
.Iris' 1 'Amr ibn Dinar is supposed to have been bom aro "“ d ,, 
yeai 46/666-7 « and Ibn “Abbas to have died m the year 68/687 8. 

r"r P ?ctr«» d.e *s ***•«. *<■* 

« AM 6: 11166, 11771 (?); /: 12852. 

4*2 AM 6: 10895; 7: 13218. 

483 AM 7: 12812, 12843. 

Z 6 : ml For rite Ahtt *»*"- * £ SSSS 3 

£ 2S^ - in—" — * relation- 

ship to Ibn ‘Abbas are to be found 

486 Cf. al-Dhahabi, Tadhkira, vol. 1, p- 

487 Op. cit., p- 41. 
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Thus, in his youth he may still have met and heard him in Mecca, 
as is in fact occasionally asserted in the biographical literature. 488 
Why, then, should he have fabricated sources for Ibn ‘Abbas, when 
he could refer to him directly? 2. In almost a third of his Ibn ‘Abbas 
traditions ‘.Amr names no source, but neither does he claim to have 
them directly from him, 489 although he otherwise likes to emphasize 
his samad with formulae like “scanitu X yaqul ” (I heard X say) or 
“akhbarani X” (X transmitted to me). Consequently, there was no 
necessity for him to invent sources. 3. Examples in which ‘Amr 
admits that he is not quite sure whether a statement comes from 
‘Ikrima himself or through his mediation from Ibn ‘Abbas, or whether 
he really got a dictum of Ibn ‘Abbas from ‘Ata 3 490 speak against an 
assumption of forgery. 4. ‘Amr also cites personal legal opinions from 
most of the sources named for Ibn ‘Abbas, and in some texts 
differentiates between Ibn ‘Abbas’ statement and additions by the 
informant, 491 i.e. his Ibn ‘Abbas traditions are not projections of legal 
opinions of ostensible students of Ibn ‘Abbas onto the master him¬ 
self, since if one assumes that it is hardly explicable why he trans¬ 
mits personal material from his sources for Ibn ‘Abbas at all and 
does not attribute everything to Ibn ‘Abbas. 

I thus see no plausible reason why ‘Amr’s statements about the 
origin of specific traditions from Ibn ‘Abbas should not be credible. 
This does not mean that all of them are genuine statements of Ibn 
‘Abbas. It is not possible to prove this on the basis of the textual 
selection I have used, since it contains too few of ‘Amr’s Ibn ‘Abbas 
traditions. That would require a separate investigation of the entire 
Musannaf, However, several points can be asserted which speak for 
the credibility of the traditions of Ibn ‘Abbas’ above-mentioned stu¬ 
dents from and about him; firstly, it could be shown that the ‘Ata 3 — 
Ibn ‘Abbas tradition of the younger Ibn Jurayj is in all probability 
genuine. 492 Since—as has been observed—there are no grounds to 
doubt ‘Amr’s references to students of Ibn ‘Abbas like ‘Ata 3 , the 
‘Ata 3 —Ibn ‘Abbas tradition of the elder ‘Amr can also-—until proof 


488 Cf., for instance, al-Dhahabi, as cited in note 486. 

489 AM 6: 10928; 7: 12084, 12737, 13102, 13903. 

490 AM 6; 11768 (also see p. 176); 7; 13218. 
m E.g. .AM 7; 12736. 

452 See pp. 140-146. 
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of the contrary—be approached Authenticity of their 

« tire fob 

lowing two texts: - 

s»- tVicrt 'Tkraria, the mawla of Ibn Abbas, 
Ibn Jurayj from ‘Amr ibn mi , ,, saw n0 harm in a man’s hav- 

Srl'.bt.'To^tonran and her daughter nmuitaneousiy [as 
concubines].” [...]“ 

- Vizard Abu I-Sha c tha [s&y] 

Ibn Jurayj from a Qn simu i taneoU s [concubi- 

that he did not like Ibn Abbas view y ^ 494 

„ “ with two sister, or mother and daughter]. 

, T , < Abbas’ is independently documented 

Here a legal opinion of Ibn Abbas*!, and Abu 1-Sha‘tha”s 

by two of his students, Iknnia an actually his opinion, oth- 

' ■ f ■ If fr-erm it shows that it was actually ms 

“worn probably "“"adition. Ihn 
In connection with Ibn Juray, s Ap Ibn ^ and 

^ ^ have 

been adduced.« One pari of it runs. 

. , r | ‘Ata said- f • •] [Ibn] Safwan said [about mu a 

Ibn Jurayj said: [•••]_ ^ asaa , L J ^ formC aoon in his legal opin- 

aUiances]: “Ibn ‘Abbas declares ha to be ^ do not declare 

ions” ibn ‘Abbas said [w he n that reach j ^ ^ §afw - an forg ot- 
that to be fornication in my g P r mcs i from that [man]'. Is he 

ten Hmm Uraka? By God. Her [ j man of the Banu 

perhaps a [child of] formcaUon? [AjaJ ^ 

Jumah contracted a mufa marriage with her. 

There is a counterpart to this tradition from ‘Amr ibn Dim*: 

Ibn Jurayj surd: 

about [the origin of] her J ^ wth m e {istamtda bi). 


«3 AM 7: 12736. 

494 AM 7: 12738. Emphasis mine. 

495 See pp. 142-146. 
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he said: “Ask your paternal uncle whether he contracted a mufa 
marriage.” 497 

On the basis of their differences, the two traditions are to be regarded 
as independent of one another. A glance into the biographical lit¬ 
erature shows that the contradictions between the two versions are 
based on imprecisions in transmission: “a man of the Banu Jumah” 
is Salama ibn Umayya ibn Khalaf ibn Wahb ibn Hudhafa ibn Jumah, 
a Companion of the Prophet like his brother Safwan, who is sup¬ 
posed to have died in the year 42/662—3 in Mecca. 498 His son, 
Salama’s nephew, must be the one who criticized Ibn ‘Abbas’ opin¬ 
ion about the mufa relationship. This is also confirmed by another 
Tawus tradition which Ibn Jurayj has from Abu 1-Zubayr, which 
names Ibn Safwan as an antagonist of Ibn ‘Abbas. 499 Who commit¬ 
ted the error of substituting Safwan for Ibn Safwan cannot be said 
exactly. Possibly ‘Abd al-Razzaq or later copyists are responsible. 

The correspondences between the traditions of ‘Ata 5 and Tawus 
from Ibn ‘Abbas are, on the other hand, so conspicuous that the 
same incident must underlie both of them. Both are thus to be 
regarded as credible Ibn ‘Abbas traditions. The fact that genuine 
Ibn ‘Abbas traditions from ‘Ikrima, Abu 1-Sha‘tha 5 , Tawus and ‘Ata 3 
can be shown to exist in the tradition of ‘Amr ibn Dinar throws a 
favorable light on the credibility of these teachers of his and on his 
sources for Ibn ‘Abbas in general. Until proof of the contrary, I thus 
assume that ‘Amr’s Ibn ‘Abbas tradition is authentic, i.e. really goes 
back to the latter. 

Neither are there any reservations against this assumption from 
the point of view of genre and content. Three-fourths of all texts 
are legal dicta. In addition to these, there are some legal opinions 
( fatawd ), in which either the questioner or the case is specifically 
mentioned. 500 Examples which show Ibn ‘Abbas in his family circle 
are reported primarily from his mawla Abu Ma‘bad. In a number 
of texts Ibn ‘Abbas argues through Qur’anic verses, 301 and a qira’a 


497 AM 7: 14024. 

498 Cf. Khalifa ibn Khayyat, Tabaqat , pp. 24, 278. 

499 AM 7: 14027. 

=oc .\\] 7: 12084, 12736; 6: 11771 {here instead of “I asked Ibrahim ibn Sa‘d 
ibn ‘Abbas,” one should probably read “Ibrahim ibn Sa'd asked Ibn ‘Abbas.”). 

501 Cf. AM 6: 10852, 11771; 7: 12736, 12737. 
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diverging from the textus receptus is also transmitted from ! Amr.’ ffi 
With the exception of the above-mentioned reaction of 'Umar’s to 
the mut'd alliance of Umm Uraka, l0j there are, however, no tradi¬ 
tions from others in 'Amr’s Ibn 'Abbas material. From the point of 
view of form, 'Amr’s Ibn 'Abbas tradition thus resembles that of 
'Ata’, 5M independently of the overlaps in content. This, too, is an 
argument in favor of its genuineness. 

For his traditions from the caliph 'Umar ibn al-Khattab, who is 
the most often-cited Companion of the Prophet after Ibn Abbas, 
'Amr usually but not always states their provenance. Very few of 
his isnads are beyond reproach by the standards of the Muslim Hadith 
criticism of the third/ninth century. Usually the last link before Umar 
is weak, whether it be that the sources named could not for reasons 
of age have the material reported directly from 'Umar, like for exam¬ 
ple his Medinan suppliers of 'Umar traditions Ibn al-Musayyab, 
Sulayman ibn Yasar and Ibn Shihab, or that the eye or earwitness 
is anonymous or not definitely identifiable. 

Two examples of the latter: 

a) 'Abd al-Razzaq—Ibn Jurayj—'Amr ibn Dinar—'Amr ibn Aws— 
a man of Thaqlf—' 'Umar. 505 

b) 'Abd al-Razzaq—Ibn Jurayj—'Amr ibn Dinar—Muhammad 
ibn 'Abbad ibn Ja'far: al-Muttalib ibn Hantab came to 'Umar and 
said . . - 506 

The first isnad contains before 'Umar an anonymous person; the 
second leaves it open whether Muhammad ibn 'Abbad ibn Ja'far 
has the story directly from his fellow-tribesman—both belong to the 
Banu Makhzum—the sahdbl al-Muttalib ibn Hantab. Only a few of 
the isnads of 'Anir’s 'Umar tradition are as unobjectionable as the 
already mentioned: Ibn Jurayj—'Amr ibn Dinar—Tawus—Ibn 
'Abbas—'Umar, 507 in which, however, Ibn 'Abbas by no means claims 


502 AM 6: 10928. This qira’a is also attested from Ibn TJmar by 'Abd Allah ibn 
Dinar (see p. 134). 

503 See pp. 190 f. 

jQi See p. 141. „ _ 

505 AM 7: 12874. Emphasis mine. On c Amr ibn Aws cf. Khalifa ibn Khayyat, 

Tabaqat, p. 286. 

506 AM 6: 11175. On Muhammad ibn e Abbad ibn Ja c far and al-Muttahb ibn 
Hantab cf. Khalifa ibn Khayyat, Tabaqat, pp. 245, 281. Ibn Hibban, Mashahlr , no. 
199. 

507 


See p. 190 f. 



to have been a witness, or the isnad. Ibn Jurayj—'Ata 5 and 'Amr— 
al-Hanth ibn 'Abd Allah—his father 'Abd Allah ibn abl RabTa— 
'Umar. 508 

These facts show that 'Amr was, in fact, familiar with the proce¬ 
dure of providing a tradition with a chain of sources reaching the 
authority named in it, but that either he was not always in a posi¬ 
tion to provide a continuous isnad, or the standard for a satisfactory 
chain of tiansmitters in Ills time did not yet correspond to that which 
was later demanded by Hadith criticism. The two are not mutually 
exclusive. Although 'Amr names sources for most of the 'Umar and 
Ibn 'Abbas traditions, there are some without any isnad at all. This 
speaks for the assumption that he endeavored to name his sources, 
but was not always able or willing to do so, be it that he could no 
longer remember from whom he had the tradition in question or 
that for other reasons it seemed to him inopportune to state its prove¬ 
nance, e.g. when he had obtained it from a little-known contempo¬ 
rary' without an isnad. The occasional lack of isnads is, on the other 
hand, an indication that he was under no compulsion to name his 
sources even at the expense of truth. 

7 His Medinan isnads Ibn al-Musayyab—'Umar, Sulayman ibn 
\ asai Umar or even Ibn Shihab ‘Umar, on the other hand, lead 
one to suspect that he considered the traditions of these famous 
scholars to be acceptable even when they were not direct witnesses 
of what they reported. One may suppose that 'Amr had received 
these texts directly from the Medinans mentioned, since there are 
also examples of indirect transmission from them, like this one: 'Amr 
ibn Dinar—'Abd Allah ibn abl Salama 509 —Sulayman ibn Yasar— 
'Umar. 

From these considerations results the conclusion that one may lend 
credence to 'Amr’s statements about the provenance of his 'Umar 
traditions. This also means that these were already in circulation in 
the lifetimes of his sources—i.e., in some cases as early as the first/sev¬ 
enth century. 

Whether 'Amr’s 'Umar traditions are historical in the sense that 
they report actual events and statements of 'Umar’s can only be 


508 See p. 183. 

died T th fath aai° f aI '' Az ? / ^Majishun, the well-known Medinan faqih, who 

n 9fi8 m f oond/ei ghth centur y- Cf. Khalifa ibn Khayyat, Tabaqat, 

P- 268. Ibn Hibban, Mashahlr, no. 1087. 1 
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judged in rare cases in which complete statements about transmit¬ 
ters reaching into the time of ‘Umar’s caliphate are present, as for 
example with the Umm Uraka story to which Ibn ‘Abbas alludes. 510 

Seen from the point of view of the genres to which the ‘Umar 
traditions are to be attributed, the majority could be historical. Most 
are legal verdicts or opinions—it cannot always be determined pre¬ 
cisely—or relics of such which suggest by the naming of people 
involved or other information that concrete incidents underlie them. 
But all of this can also be invented, and for this reason genre analy¬ 
sis alone does not provide decisive criteria for the determination of 
the historicity of the reports. 

The situation is very similar with respect to ‘Amr’s ‘All traditions. 
For the majority he does name a Meccan (Tkrima), Kufan (SaTd 
ibn Jubayr) 511 or Medinan (Abu Ja‘far) 512 source, but in general, for 
reasons of age, they were probably not in direct contact with ‘All; 
neither is this claimed by any of the people named. It is true that 
‘Ikrima, the mawla of Ibn ‘Abbas, according to the biographical works 
was seventeen years old at ‘Airs death, but Abu Ja‘far and SaTd 
ibn Jubayr were bom only after it. The latter in fact emphasizes 
that he has the report about ‘All from unnamed sources: “ balaghanl ” 
(it reached me). That ‘Amr actually has these traditions from the 
people named is to be assumed for the same reasons as in the case 
of his ‘Umar traditions; this also means that in general they derive 
from the second half of the first century. It is, of course, possible 
that they report things which really happened, but their historicity 
is not ensured. Clearly it was enough for ‘Amr that such reports 
were vouched for by members of ‘All’s family—Abu Ja'far was a 
grand-nephew of ‘All’s 513 —or respected scholars of the generation 
after him. 

A curious text deserves special mention: ‘All’s testament about his 
concubines. 514 ‘Amr transmits it without a statement of provenance. 
It makes the impression of a verbatim excerpt from his will. The 
text is preceded by the sentence: “If something befalls me in this 
military venture,” which might have stood on the recto of the folded 

510 See pp. 190 f. 

511 AM 6: 10396, 11631. 

512 AM 6: 10352; 7: 13271, 13544. 

313 See p. 184, note 472. 

514 AM 7: 13213. 
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j 15 Cf. AM 7: 13212. 

Cf. .AM 7: 13216-13218, 13220. 
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Prophet. If—as is certain—by Ibn 'Abbas, then why not by 'All? If 
only the simple expression of an opinion were transmitted from him, 
one would be able to reach no verdict about its historicity in the 
present state of the sources. The documentary form of this 'All tra¬ 
dition, however, seems to me—in the context of confirmed similar 
opinions of Ibn 'Abbas’—to speak for its authenticity. 517 

The assumption that 'Amr’s tradition about ‘All’s testament is 
authentic does not necessarily imply that 'Amr’s text reproduces the 
document exacdy. The date “Jumada 37” is problematic. It is strange 
that the month is not given more precisely: Jumada 1-ula or Jumada 
1-akhira? 518 The number may have been omitted by a transmitter or 
copyist, or Jumada is a misreading of another month. Which ghazwa 
is meant? If Jumada 37 was correct it would have been written only 
after the battle of Siffih which took place in Safar 37. 519 Was there 
a ghazwa immediately afterwards? The ghazwa against the Kharijites 


517 M. Muranyi argues against the authenticity of the testament. According to 
his dew, the similarity between the legal opinions of the two Meccan scholars and 
‘All’s alleged testament suggests that 'Ata’ and ‘Amr ibn Dinar may have fabri¬ 
cated the document and brought it into circulation to back up their doctrines. The 
documentary form of the testament in 'Amr’s tradition could easily have been forged 
by this scholar (cf. his review in zjitschrft der Deutschen Morgenlandischen Geseltschaft 143 
(1993), p. 409). Muranyi would be right if we had only the two traditions of 'Ata 5 
and 'Amr at our disposal. In that case we would not be able to decide whether 
they are forgeries or not, the documentary form would be of no avail, and we 
would have to consider more seriously the possibility that the two scholars fabri¬ 
cated their traditions about 'All’s testament Yet the method followed in the pre¬ 
sent study of forming a judgment on an individual text based on an analysis of a 
large number of texts transmitted from the same scholar enables us to be more 
definite. In view of the whole corpora of 'Ata”s and 'Amr’s teaching transmitted 
by Ibn Jurayj and Ibn ‘Uyayna, the assumption that they forged a testament by 
'All in order to back up their own doctrines makes no sense, Besides, a testament 
by ‘All forged by Meccan scholars who were not members of ‘A1Fs family is improb¬ 
able, because their swindle would not have remained undetected. Therefore, I argued 
that if it is a forgery, then it must have been produced by ‘All’s family. But for 
the reasons mentioned above Such an assumption does not seem convincing. Only 
at this stage of argument does the unusual documentary structure of die text become 
significant. 

The fact that the two texts dealing with ‘All’s testament are not identical is not 
necessarily a point against the hypothesis that ‘All’s family really had such a doc¬ 
ument at the turn of the first century. ‘Amr ibn Dinar’s version with its docu¬ 
mentary form may be based on knowledge of the document itself. ‘Ata”s short 
paraphrase, on the contrary, seems to reflect only oral information about it. This 
is indeed suggested by 'Ata”s comment on the text that he asked a member of 
'All’s family whether this was really the content of the document. 

518 Cf. Muranyi, op. cit., p. 409. 

519 Cf. W. Madelung’s review in Der Islam 74 (1997), p. 173. 
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In contrast to the case of ‘Ata’, who only sporadically names 
sources for his traditions of the Companions, 80% of ‘Amr’s have 
a statement of provenance ( isnad ). This difference between the two, 
like ‘Amr’s more frequent reference to traditions in general, proba¬ 
bly reflects a development of the discipline of legally relevant tradi¬ 
tion and its technique. ‘Amr was twenty y'cars younger than ‘Ata 5 , 
in whose instruction traditions did not play any great role as a source 
of law and informants were very rarely named. Is such a transfor¬ 
mation within one generation conceivable? One might imagine that 
the disappearance of the last sahaba gave rise to a feeling of uncer¬ 
tainty and perhaps scepticism towards the scholars who had not 
themselves been alive to meet the Prophet and a need for more 
security in the decision of legal questions through resort to the teach¬ 
ings and decisions of the Companions of the Prophet. The younger 
'Amr, who was not moulded as deeply or as long by the learned 
authorities of the generation of the Companions as 'Ata’, could have 
paid tribute to this trend. Whether that was really the cause which 
led to greater attention to traditions from older authorities cannot 
be determined with certainty. Others arc conceivable. The fact that 
'Amr’s isnads , which vouch for the provenance of such traditions, in 
the case of the reports from older sahaba are usually incomplete at 
the end in any case allows the conclusion that the procedure of the 
isnad was still young and was not widespread in the generations of 
the sahaba and the older idbi c un. 

It also becomes clear from 'Amr ibn Dinar’s sahaba traditions that 
he—like 'Ata 5 —has preferences lor particular Companions of the 
Prophet. Ibn 'Abbas dominates with both, which in the case of'Ata?, 
as his student, is not surprising but requires explanation in the case 
of 'Amr. Although it is possible that he encountered Ibn 'Abbas— 
at his death he was probably about 22 years old—it cannot be 
inferred from ltis Ibn ‘Abbas traditions that he heard them from 
him. Most of them are indirect. But precisely tire sources whom he 
names for them are the key to answering the question why he refers 
to Ibn ‘Abbas so often. The significance, of these sources for ‘.Amr’s 
legal scholarship will, however, become completely clear only through 
the investigation of his tdbi c un traditions. For this reason, let us post¬ 
pone the answer for the rime being. However, one can certainly say 
that in the preference of the two—‘Ata 5 and ‘Amr—for the opin¬ 
ions of Ibn 'Abbas there lies a further cause for their extensive con¬ 
currence in legal questions and the development of a broad local 
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in Basra for several years in the time of "All’s caliphate, 528 Abu 
1-Sha‘tha’ could have encountered him during this period, which 
does not exclude the possibility that he maintained contact with him 
later as well, when Ibn "Abbas had settled in the Hijaz. 

If one did not know something about Abu 1-Sha"tha’s relationship 
with Ibn "Abbas from other sources, one would hardly be able to 
infer it from "Amr ibn Dinar’s tradition in the recensions of Ibn 
Jurayj and Ibn "Uyayna. It contains no actual Ibn "Abbas traditions; 
to be more exact, there are hardly any traditions in it at all. 529 From 
Abu 1-Sha‘tha’ 'Amr transmits primarily his legal dicta. Texts like the 
anecdote which Abu 1-Sha‘tha’ is supposed once to have told about 
his dispute with a Qur’an recitor and Shurayh’s arbitration are very 
rare. 530 In contrast, from the other legal scholars of the level of the 
tdbfun whose legal opinions "Amr reports fairly frequently, like "Ikrima 
and Tawus, he additionally cites traditions of Dm "Abbas and others. 531 

It is certainly a very conspicuous phenomenon and one greatly in 
need of explanation that ‘Amr, who possessed so many sahaba tra¬ 
ditions and was so interested in them, transmits none from Abu 
1-Sha‘tha’, his most significant teacher. A similar situation was already 
to be observed in the case of "Ata”s Ibn "Abbas tradition. 532 From 
both Ibn ‘Abbas and Abu 1-Sha‘tha’, however, hadiths are attested 
in other sources. 533 If one does not wish to declare these forged from 
the outset and without examination, one will have to limit oneself 
for the time being to simply observing the facts, and can at most 
cautiously conclude that at the time when "Amr ibn Dinar attended 
the lectures of Abu 1-Sha‘tha’ either the latter did not communicate 
any traditions of the sahaba and the Prophet or "Amr for some reason 
did not cite them. 

was claimed by the Ibadiyya as their most important early legal teacher. Cf. 
"A. K. Ertnami, Studies in Ibadism (Beirut, 1392), pp. 35-54 (Dr. W. Schwartz kindly 
put a copy of this book at my disposal). W. Schwartz, Die Anfange der Ibaditm in 
Nordafrika (Bonn, 1983), pp. 37 f., 41 and passim. 

528 Cf. L. Veccia-Vaglieri, “‘Abd Allah ibn al-"Abbas,” in: Encyclopaedia of Islam, 
Second Edition, vol. 1, pp. 40-41, and the sources named diere. 

329 The statement is limited to the section of the Musannaf studied here. See pp. 
74 and 78, note 13. 

530 AM 6; 11039. 

531 Cf. AM 6: 10320, 10396, 10852, 11166, 12548, 12736, 12852, 14024. 

532 See p. 141. 

533 For rbn ‘Abbas, cf. the Musnad of Ibn Hanbal and al-Tabari’s Tahdhib al 
dthar, vol. 15 (= Musnad of ‘Abd Allah ibn ‘Abbas); for Abu 1-Sha‘tha’ cf. aljamf 
al-saliih of Rabl" ibn Habib. 
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534 Cf. AM 6: 11080 
335 Cf. AM 6: 11671. 

332 am?* 6 ' 104 , 84 ’ 10672 > 10867. 

538 AM 6: 10770; ^^TS!^ 011 ^ elToneousl y Hasan ibn Husayn ibn ‘All. 
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Sa‘Td ibn Jubayr 539 —and necessarily adopted from them many teach¬ 
ings of Ibn 'Abbas. Thus, in addition to Ibn 'Abbas himself his cir¬ 
cle of students is to be considered as a further component which 
played a role in the development of the local juridical consensus 
which is to be observed at the beginning of the second/eighth cen¬ 
tury in Mecca. 

The Prophet 

In terms of numbers, 'Amr’s references to the Prophet come far 
behind those to Companions and their Successors. This is also true 
when one takes individual persons as a standard of comparison: Abu 
1-Sha'tha’ or Ibn 'Abbas is named far more frequently as a legal 
authority than the Prophet, who ranks about equally with 'All. This 
is a first argument against the assumption that the traditions of the 
Prophet were fabricated by 'Amr himself to provide his own legal 
opinions with more authority. If he had done that, it would be 
incomprehensible that he generally refers to names such as Abu 
1-Sha'tha’ or 'Ikrima and not to the Prophet. 

75% of the statements of provenance which accompany 'Amrs 
hadiths of the Prophet are defective; only a few have a continuous 
isnad. A large portion has no source at all before ‘Amr. 540 The prove¬ 
nance of these texts and the time when they arose thus cannot be 
determined. All that is certain is that they existed in 'Amr’s lifetime, 
thus at the latest in the first quarter of the second/eighth century. 
Others end with an older contemporary of ‘Amr’s, i.e. with tab fun 
such as 'Ikrima, ‘Ata’ or Abu Salama ibn Abd al-Rahman. Since 
many traditions of the Prophet are also cited by ‘Amr without any 
source at all, one may probably lend credence to his statements of 
sources, especially since the isnads are incomplete. These traditions 
of the Prophet will have come into circulation at the latest m the 
last quarter of the first/seventh century. In both groups, occasional 
versions with better isnads are attested. 

For example: 

‘Abd al-Razzaq from Ibn Jurayj from ‘Amr ibn Dinar. He said: “The 

Prophet accepted the [division of] inheritance which took place in the 


539 Cf. AM 6: 11631; 7: 12455, 13203, 13615. 

540 Cf. AM 7: 12637, 13113, 13266, 13998, 14000. 

541 Cf. AM 6: 10320, 10754; 7: 12455, 12548, 14001. 
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Jahiliyya. [However,] whatever was not yet divided at the advent of 
Islam, he divided according to the division of Islam.” 54i 

This tradition is also transmitted in this form from 'Amr ibn Dinar 
by Ibn 'Uyayna. On die other hand, Muhammad ibn Muslim, 543 a 
contemporary of Ibn TJyayna, names as 'Amr’s source Abu l-Sha'tha’ 544 
A half century later, it turns up in Abu Dawud’s Simon work with 
a continuous isnad ending Muhammad ibn Muslim—'Amr ibn Dinar 
Abu l-Sha'tha’ Ibn 'Abbas—the Prophet. 545 Since both Ibn Jurayj 
and Ibn ‘Uyayna transmit the hadlth as mu'dal and the trustworthi¬ 
ness of their transmission from 'Amr is probable, the other versions 
are to be classed as ex post facto attempts to improve the isnad: Abu 
-Sha tha should be chalked up to Muhammad ibn Muslim, Ibn 
'Abbas to a transmitter after him. Such examples can be multi¬ 
plied. *> For this reason, the more complete isnads of hadiths which 
are also transmitted as mufal or mursal are to be approached with 
distrust, especially when they are to be found only in later works 
Since the majority of 'Amr’s hadiths of the Prophet contain incom¬ 
plete statements of provenance, it is not to be assumed that he has 
himself fabricated the few complete chains of transmitters which 
are to be found. Rather, it is to be assumed that he obtained them 
from the sources whom he names. Whether, however, their state¬ 
ments about the provenance of the traditions are correct is in most 
cases hardly to be determined. Examples of such isnads are: 'Amr 
ibn Dinar Sa'id ibn Jubayr—Ibn ‘Umar—the Prophet 547 or ‘Amr ibn 
Dinar samftu al-Hasan al-Basrl— Qabisa ibn Dhu’ayb—Salama ibn 
luJjbiq-’ 4 ’ 8 —the Prophet 549 or ‘Amr ibn Dinar—Hasan ibn Muhammad 
ibn All—Jabir ibn ‘Abd Allah and Salama ibn aI-Akwa‘—the Prophet 
(through a messenger). 550 

On the other hand, the isnad 'Amr ibn Dinar-al-Hasan ibn 
Muhammad ibn ‘All—Abu I-'As ibn al-RabE ibn 'Abd al-'Uzza ibn 


) 42 AM 7: 12637. 

“ pf “j* ibn Tabuiai, p. 275; Ibn Hibban, Mashdku, no. 1176. 

Lt. the editor’s notes on AM 7- 12637 
545 Ibid. ' 

547 AmTi2455° 754j !0755; 12548 ’ 13266 (13267)> 14 ° 0L 

no. 248* Muijabblq - Gf - KhaJrfa ibn Khayyat, Tabaqdt, p. 36; Ibn Hibban, Mashdhir , 

549 AM 7: 13418, 
mo am 7: 14023. 
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‘Abd al-Razzaq transmits from Ibn Jurayj, one encounters a con¬ 
spicuous fact: 80% of ‘Ata”s tradition consists of his own legal opin¬ 
ions, 42% of ‘Arm’s, but only 1% of Ibn Jurayj’s. 353 Here the question 
presents itself why he should be regarded as a legal scholar at all. 
The investigation of ‘Amr revealed that a greater concern with tra¬ 
ditions is to be observed with him, but that they have an almost 
exclusively legal background and are used by him as “sources of 
law,” i.e., to support or illustrate his own opinions. Only rarely does 
he cite opinions that contradict each other. For this reason he is to 
be classed not as a muhaddith in the true sense but as a faqih with 
an interest in legally relevant traditions. In principle, the same is 
true of Ibn Jurayj. Nevertheless, almost 40% of his material consists 
of the transmission of the legal teachings and traditions of ‘Ata\ In 
his tradition from ‘Amr, too, a constant interest in his legal opin¬ 
ions and commentaries is to be observed, which is not the case in 
Ibn ‘Uyayna’s ‘Amr traditions. 554 Presumably, the small number of 
Ibn Jurayj’s own legal opinions which have been preserved is also 
in part due to a disinterest toward them on ‘Abd al-Razzaq’s part 
in view of the quantity of older fiqh material transmitted by Ibn 
Jurayj, comparable to Ibn ‘Uyayna’s disinterest in ‘Amr’s legal dicta. 
The small number of Ibn Jurayj’s preserved legal dicta thus says noth¬ 
ing about his quality as a legal scholar and must not lure us to the 
conclusion that he had as good as no legal opinions of his own. 
Against tins speak his preserved legal dicta , his sometimes ingenious 
questions to ‘Ata’ and the examples in which he distances himself 
from ‘ApP's opinion and expounds his own. 553 On the other hand, 
it is indisputable that he far outstrips his teacher ‘Amr in knowledge 
of traditions. With Ibn Jurayj one can really speak of an encyclo¬ 
pedic interest in traditions, since he collected traditions of highly 
diverse provenance and passed on to his students even those which 
collided with his own opinions and those of Meccan fiqh. Nevertheless, 
his passion for collecting is directed toward legally relevant Tradition 
material. This juridical “function” of Ibn Jurayj’s traditions is also 
discernible in the organizing principle according to which he arranged 
them. It has been indicated in connection with the question of the 


,53 See p. 78, note 13; 83. 
534 See p. 179. 

355 See pp. 84 f., 86. 
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authenticity of the ‘Ata> tradition that ‘Abd al-Razzaqs chapter drvr- 
^ t it derive from those of Ibn Jurayj, who is to be regarded 
as dre author of a written collection of traditions. They were organ¬ 
ized according to juridical criteria: into books compnsmg specific 
subiect areas like marriage, divorce, fasting, hajj ceremonies, an s 
forth and within these books into individual paragraphs whic were 
nrobabTy already provided with headings.- Ibn Jurayj was thu 
S4 above P a.l a legat scholar. I- «he 
through i\mr to Ibn Jurayj the proportions of ray and IHadith 
the texts transmitted by them is reversed, one may probably also see 
a reflection of the actual development of Meccan legtfl instruction 
between 70/690 and 150/767, which is characterized by a pro 
gressive decline in expressions of personal opinion m favor leg 

^ew of such a development, the question presents itself whether 
or to what extent Meccan fiqh thus developed mMenus o 
as well and reached new solutions through the influx of legal ttadi 
tions from other centers. It would really be quite strange 
influencing at all had taken place. In individual cases, this can i 
fart be documented. For example, Ibn Jurayj turns away from som 
Sews of Ata-s in favor of Medinan and Iraqi teachings which were 
iZnJL in the form of traditions from Ibn <Umar, ‘Umar and 
Rn Mas‘ud - On the other hand, there are also instances m which 
he defends the Meccan point of view against Iraqi doctrines, 
general one gets the impression from Ibn Jurats expressions of his 
he largely remains failhful to Ac M«an sduhon 
and cites tire teachings diverging from them largely from a kind oi 
collects s interest. Since Ibn juratfs own is not very exmmtve, 
the question of degree cannot be answeied with m ty. 
other hand, it is possible to observe where his traditions come fro , 
and thus how strong the possible alien impulses were. 

1. The. provenance of Ibn Jurayfs tradition material 

80% of ‘Amr ibn Dinar’s traditions come from sources who are to 
be Counted among dre class of the M or the general follow- 

” a., % ZL, AM 6: 11113 (abo 1.093, 1.098k * 13338. 

558 Cf. AM 6: 11690, 11694, 11697. 
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ing them, i.e., older and younger contemporaries of ‘Amr’s. The 
remainder consists primarily of traditions of the sahaba and the 
Prophet without statements of provenance; in very few cases, they 
go back to a direct contact with a Companion. Two-thirds of his 
sources are students of Ibn ‘Abbas or people living primarily in 
Mecca, one quarter are Medinans. 559 The Medinan share allows us 
to infer a certain openness at least toward the traditions that origi¬ 
nated in Medina, the neighboring scholarly center. Traditions of 
other provenance (Basra, Kufa, Yemen), on the other hand, are prac¬ 
tically negligible. 

A similar picture is offered by the tradition of Ibn Jurayj/ 60 
Traditions from Meccan authorities and informants form the back¬ 
bone with 54%, of which ‘Ata’ and 'Amr take the lion’s share with 
45%. If one adds to these the traditions from the school of Ibn 
‘Abbas, like those of the Yemenite Ibn Tawus and of the Syrian 
‘Ala’ al-Khurasam, one reaches a total of 60%. Medinan informants 
are represented with 13%; genuine Syrian and Basran traditions 
make up only 1% each. A special place is to be accorded to ‘Abd 
al-Karlm aljazarl, who is associated with the region of the Jazlra 
(northern Mesopotamia) but clearly spent a relatively long time in 
Mecca and is one of Ibn Jurayj’s significant sources (3.3%). This 
sketch of the geographic or educational affiliations 361 of Ibn Jurayj’s 
most important teachers and informants shows a clear local pre¬ 
ponderance of material of Meccan provenance or bearing the stamp 
of Ibn 'Abbas, but in addition an openness for legal teachings and 
traditions from other centers, especially for Medinan Tradition mate¬ 
rial and to a smaller extent for Iraqi and Syrian material.'’ 62 

From the designation of the origins of the texts transmitted by 
‘Amr and Ibn J urayj, it can be seen that the growth of the Tradition 


550 See p. 201. 

3611 I limit myself to Ibn Jurayj’s 21 most frequently-cited informants. See p. 78. 

561 It is based on the information of the tabaqat works, which classify individuals 
according to the place where they lived and taught for the greatest amount of time. 

562 This result does not change in tendency if one adds Ibn Jurayj’s 14 next most 
frequently-cited informants: nine of them are associated with Ibn ‘Abbas’ Meccan 
circle (Ibrahim ibn abi Bakr, Dawud ibn abi ‘Asim, ‘Abd Allah ibn ‘Uthman ibn 
Khuthaym, the Yemeni ‘Amr ibn Muslim, [‘Abd Allah] ibn Kathir, ‘Ikrima ibn 
Khalid, ‘Ikrima —mawla of Ibn ‘Abbas, ‘Ubayd Allah ibn abi Yazld and ‘Uthman 
ibn abi Sulayman), two are Medinans (‘Abd Allah ibn abi Bakr, ‘Abd Allah ibn 
‘Umar [ibn Hafs]), two are Damascenes (‘Abd al-‘AzIz ibn ‘Umar [ibn ‘Abd al- 
‘Azlz], ‘Imran ibn Musa), one is an Iraqi (Abu Quz'a). 
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material in Meccan fiqh was not merely caused by an inundation 
with traditions from other legal centers, but to a large extent rep¬ 
resents an independent local development as well. 

For several reasons, it is worth while to examine in more detail 
the Tradition material of those sources of Ibn Jurayj’s from whom 
he obtained a relatively large quantity. Firstly, further aspects of the. 
early legal development can be demonstrated in this way; secondly, 
the observations made thus far about the beginnings of the disci¬ 
pline of Tradition can be supplemented; and thirdly, the arguments 
for the authenticity of tire Ibn Jurayj tradition which were marshalled 
at the beginning of this study can be completed. For the sake of 
clarity, I organize Ibn Jurayj’s sources according to geographical or 
intellectual provenance. 

a. Ibn Jurayj’s Meccan sources 563 

What Ibn Jurayj transmits from his most significant Meccan teachers 
<Ata> ibn abr Rabah and c Amr ibn Dinar—has already been set 
forth in detail. Further Meccans whom he cites relatively frequently 
as authorities or as informants for traditions are: Abu 1-Zubayr Ibn 
abi Mulayka, ‘Amr ibn Shu'ayb, Hasan ibn Muslim, Mujahid, Ibrahim 
ibn Maysara and ‘Abd Allah ibn c Ubayd ibn Umayr. 

Abu 1-Zubayr 

Full name: Muhammad ibn Muslim ibn Tadrus. He died m the 
caliphate of Marwan ibn Muhammad (127-132/744- 750)„ accord¬ 
ing to others before 'Amr ibn Dinar, i.e. 126/743—4 or earlier. 
His tradition 565 displays several peculiarities. It contains no opinions 
from Abu 1-Zubayr himself, but only traditions from others. These 
he introduces in 95% of all cases with “sami'tu” (I heard). Such a 
high number of sarncd notations is found with no other source of Ibn 
Jurayj’s, i.e. the use of this formula probably derives from Abu 

5fis Diverging from my use of the term “source” in connection with the tradi¬ 
tions of ‘Ata’ and ‘Amr, where “legal source, legal authority” was intended when 
I spoke, for instance, of ‘Ata”s “sources,” a “source of Ibn Jurayj s means the 
provenance of his various traditions. This is the usual meaning of the term, as in 
the phrase “statement of source” ( Quellenangabe). Thus, for instance, Ata and Amr 
are sources of Ibn Jurayj’s for hadlths of the Prophet 

364 Cf. Khalifa ibn Khayyat, Tabaqat, p. 281. Ibn Hibban, Mashahir, no. 4 j 2 (here 
reckoned as a Medinan, since he also lived in Medina for a time). 

565 Proportion of the entire work of Ibn Jurayj: ca. 4%. 
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1-Zubayr himself. This is one of several points which speak against 
the assumption of forgery of the entire tradition by Ibn Jurayj. 60% 
of the authorities from whom he transmits are Companions of the 
Prophet, 27% are hadiths of the Prophet, 10% are traditions of the 
tabfun, and 3% are anonymous. Among the sahaba, Jabir ibn c Abd 
Allah takes first place. Two thirds of all of his references to Companions 
are to Jabir. They predominantly have the form of simple legal dicta', 
more rarely, responsa to anonymous questions occur. Stylistically, they 
are comparable to the dicta and responsa of Ibn 'Abbas transmitted 
by 'Ata 3 . In addition to Jabir’s legal dicta and responsa, he transmits 
from him—far less frequently—traditions in which he is only a source. 
Abu 1-Zubayr’s Jabir texts are always direct, generally transmitted 
with “ samiHu .” This is sometimes the case with his few Ibn 'Umar 
traditions as well; those from other sahaba, like Ibn ‘Abbas, 'Umar 
and Mu'awiya, on the other hand, all come through an informant. 
This speaks in favor of the assumption that Abu 1-Zubayr was actu¬ 
ally a student of Jabir ibn 'Abd Allah, who according to the Muslim 
biographers died in 78/697—8 at the advanced age of 94 years. 566 If 
one supposes dial his references to him are forged, one must be pre¬ 
pared to be asked why he does not directly cite Ibn ‘Abbas (d. 
68/687-8 or 70/689-90) as well, and why he cites Ibn 'Umar some¬ 
times with and sometimes without an informant. Abu 1-Zubayr’s tra¬ 
ditions of the Prophet usually have an isnad, not infrequently an 
incomplete one. It is conspicuous that while he has relatively many 
traditions of the Prophet, he has only few from his teacher and main 
informant, the Companion of the Prophet Jabir. These few make a 
very archaic impression and are probably genuine statements of 
Jabir’s about the Prophet. Some examples: 

Ibn Jurayj said: Abu 1-Zubayr reported to me that he heard Jabir ibn 
‘Abd Allah say: “The Messenger of God (eulogy) forbid the shighar [i.e., 
exchange of wives through marriage with evasion of die bridal gift].” 567 

Ibn Jurayj said: Abu 1-Zubayr reported to me that he heard Jabir ibn 
‘Abd Allah say: “In the lifetime of the Prophet (eulogy), we used to sell 
[our] concubines who had born children [to us] (ummahdt al-awlad) and 
see no harm in it.” 568 


566 Cf. Khalifa ibn Khayyat, Tabaqat, p. 102. Ibn Hibban, Mashahir, no. 25. 

567 AM 6: 10432. 

568 AM 7: 13211. 
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Ibn Jurayj said: Abu 1-Zubayr reported to me that he heard Jabir ibn 
‘Abd Allah say: “The Prophet (eulogy) had a man of Aslam, a Jew 
and a woman stoned.” 569 

Ibn Jurayj said: Abu 1-Zubayr reported to us that he heard Jabir ibn 
‘Abd Allah say: “My maternal aunt was divorced and wanted to tend 
her date palms. A man prevented her from going out [to the palm 
grove]. Thereupon she came to the Prophet (eulogy) [and told him 
about it]. He said: “No, tend your date palms! Perhaps you will give 
alms [from them] or do good ( mdrufan ). 570 

If, on the other hand, one compares the narrative traditions of the 
Prophet that Abu 1-Zubayr transmits from 'Urwa ibn al-Zubayr 371 
through 'Abd al-Rahman ibn al-Samit from Abu Hurayra 372 or 
through an unnamed Medinan from the tabi Abu Salama ibn Abd 
al-Rahman, 573 it becomes clear that he is unlikely himself to be the 
forger of such stylistically diverse texts. One can probably lend cre¬ 
dence to his statements about the people from whom he has his tra¬ 
ditions, especially since Ibn Jurayj also has from him traditions of 
the Prophet of indefinite origin. 574 

Among scholars of the older tabi c generation, he cites as “heard” 
authorities primarily Abu 1-Sha‘tha 3 , more rarely Tawus. From the 
latter derives the single responsum to a question of Abu 1-Zubayr s in 
the textual selection investigated. It is from him and the other stu¬ 
dents of Ibn 'Abbas 'Ikrima, Mujahid and Sa'xd ibn Jubayr that he 
has his Ibn 'Abbas traditions. 576 There is no discernible reason why 
this should not be accurate. Abu 1-ZubayTs 'Umar traditions, on the 
other hand, generally derive from Jabir ibn 'Abd Allah. 3 ' 7 The same 
applies to them as to all other Jabir texts from Abu 1-Zubayr: they 
are to be regarded as authentic. The possibility that they report 
actual facts about 'Umar cannot be precluded. There are no prob¬ 
lems of content, and as long as there is no recognizable motive for 
which he should have falsely ascribed things to 'Umar one will have 
to regard them as good ‘Umar traditions. 


569 AM 7: 13333. 

570 AM 7: 12032. 

571 AM 7: 13008. 

572 AM 7: 13340. 

57S AM 6: 10304. 

™ AM 6: 11843. 

575 Cf. AM 6: 10617, 

576 Cf. AM 6: 10431, 

577 Cf. AM 7: 12817, 


10947, 11923. 

11608, 11918. 

12875. 13889, 14029. 
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Seen overall, for Ibn Jurayj Abu I-Zubayr is primarily a source 
for legal opinions and traditions of Jabir ibn ‘Abd Allah and for 
those of Ibn 'Abbas and his students. Most Abu 1-Zubayr texts are 
introduced with the formula “akhbarani (: na ),” rarely with “2m” or 
“qala Abu 1-Zubayr.” 

Ibn abr Mulayka 

His full name is: 'Abd Allah ibn 'Ubayd Allah ibn abl Mulayka. He 
died in I18/736. 578 Ibn Jurayj usually calls him Ibn abr Mulayka, 
rarely 'Abd Allah ibn 'Ubayd Allah or by his full name. In his tra¬ 
dition Ibn Jurayj states more frequently than usual that he has “heard” 
him. Otherwise he uses the formula “akhbarani (na)” more rarely 
“ haddathani ,” only very rarely “qala.” Probably he attended his cir¬ 
cle in Mecca for a time. 

Ibn abl Mulayka’s tradition contains primarily traditions of the 
sahaba; only a quarter are hadiths of the Prophet, and references to 
contemporaries are rare. Conspicuous in his case is the dominance 
of caliphs as authorities to whom he resorts. In the generation of 
the Companions, in addition to 'Umar, 5 ' 9 Mu'awiya 580 especially but 
also 'Uthman, 581 who scarcely figure with 'Ata 3 and 'Amr ibn Dinar, 
are relatively frequently mentioned. Traditions about other Companions 
such as 'Afisha, Ibn 'Umar and Ibn 'Abbas are less frequent. 582 The 
references to contemporaries usually have to do with verdicts of 
Umayyad caliphs such as 'Abd al-Malik ibn Marwan, but there is 
also a responsum of the caliph Ibn al-Zubayr. 583 It appears that he 
saw in the verdicts and legal opinions of caliphs—in addition to 
those of the Prophet—important sources of law. 

Only a little more than a third of his traditions contain statements 
of provenance, and these are sometimes incomplete. There are tra¬ 
ditions about 'Umar, 'Uthman, 'Afisha and the Prophet sometimes 
with and sometimes without an isnad. For the verdicts of Mu'awiya 
and 'Abd al-Malik, the informant is always lacking. The possibility 
that Ibn abl Mulayka was eyewitness to them can probably be 


5,8 Cf. Khalifa ibn Khayyat, Tahaqat , p. 281. 

579 Cf AM 6: 11139; 7: 12605, 13521, 13705. 

580 Cf. AM 6: 10633, 10636, 11887. 

581 Cf AM 6: 11887; 7: 12192. 

582 Cf AM 6: 11887; 7: 12731, 13537. 

583 Cf. AM 6: 10703; 7: 12192, 13514. 
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rejected; in one case it is clearly indicated that he learned it from 
an unnamed person. 584 These predominantly defective statements of 
provenance show that the necessity for complete statements of trans¬ 
mission was unknown to him. That his isnads are forged is quite 
unlikely; they are much too rare and too fragmentary for that. For 
this reason they are probably credible and usable as a source for 
the historian. From them it can be seen who brought what tradi¬ 
tions into circulation in the first century. 

‘Amr ibn ShiTayb 

His full name is ‘Amr ibn Shu‘ayb ibn Muhammad ibn c Abd Allah 
ibn ‘Amr ibn al-‘As. He was from Mecca but later settled in al- 
Ta’if, where Ibn ‘Abbas also spent the twilight: of his life. He died 
in 118/736. 585 

From him Ibn Jurayj has primarily traditions of the Prophet, some 
traditions of the sahdba , very few from contemporaries and from him¬ 
self. In the textual excerpt under investigation die material is not 
extensive enough 586 to draw definitive conclusions from it, but it 
suffices to formulate hypotheses. 

It speaks for the assumption that Ibn Jurayj did not fabricate him 
as his source that he occasionally states that he heard him, but on 
the other hand also transmits from him through an intermediary. 587 
‘Amr is zfaqih who clearly has the inclination to refer to the Prophet 
whenever possible, if the Qur’an is not sufficient for the solution of 
a question. This is shown not only by the numerous hadiths of the 
Prophet but also by his own legal dicta. They are stylistically unusual 
and seem almost like litde tractates in the argumentation of which 
he often refers to a corresponding decision of the Prophet without 
citing a concrete tradition, 588 His hadiths of the Prophet are of vary¬ 
ing provenance. Some have the isnad “his father—‘Abd Allah ibn 
‘Amr ibn al-‘As” 589 and thus end with his great-grandfather, the 


584 AM 6: 10703. 

585 Cf. Khalifa ibn Khayyat, Tabaqat, p. 286. According to Khalifa, Shu'ayb was 
the son of ‘Abd Allah ibn ‘Amr. This is probably an error. Ibn Sa'd, Tabaqat, vol. 
5, p. 180 and Ibn Qutayba, Mdarij, p. 146 identify him as his grandson. On Ibn 
‘Abbas cf. Khalifa ibn Khayyat, op. cit., p. 284 and Ibn Hibban, Maskahtr, no. 17. 

586 The proportion of Ibn Jurayj’s total work is somewhat above 1%. 

587 Cf. AM 6: 11462; 7: 13941. 

588 Cf. AM 6: 10270; 7: 12631. The younger al-Awza‘I used the concept of the 
“sunna of the Prophet” in a similar way. Cf. Schacht, Origins, pp. 70 ff. 

539 Cf. AM 6: 10739; 7: 12597. 



THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 

Companion of the Piophet. This isnad must not necessarily be forged 
simply because it contains members of a family. 098 It speaks against 
the thesis of forgery that ‘Amr transmits Prophetic traditions not 
only from his great grandfather but also through other isnads, 591 and 
above all that the majority have no statement of provenance at all. 592 
One can conclude from this that in the cases in which he names 
an informant he actually has the corresponding traditions from that 
person. This means that such texts were already in circulation in 
the first/seventh century. 

Among the sahdba, ‘Amr ibn Shu‘ayb quotes his great-grandfather 
and Ibn Abbas as authorities directly, 593 i.e. without an informant— 
which does not necessarily mean that he was actually an earwitness; 
for ‘Umar and ‘Uthman, on the other hand, he names the Medinan 
SaTd ibn al-Musayyab as a source, which can be accepted as cred¬ 
ible, since for Umar the latter is not a source whom a forger would 
choose. 594 

The few contemporary scholars from whom he reports responsa to 
a legal question which he himself asked them are also Medinans. In 
this context the credibility and precision of Ibn Jurayj reveals itself 
again, since in one case he admits that ‘Amr named the Medinan 
shaykhs to him but that he did not remember one of them; he thinks 
that Ibn al-Musayyab and Abu Salama were probably among them. 595 

Through his preference for the Prophet as a legal authority, ‘Amr 
ibn Shu'ayb diverges from what has so far been established as typ¬ 
ical for Meccan fiqh. Whether that is an individual peculiarity of this 
man or derives from the influence of some circle of scholars cannot 
be determined for the moment. At any rate, a special affinity to 
Medina is discernible, so that intellectually he may have inclined 
more to this legal tradition than to that of Mecca. It is also imag¬ 
inable that there is a connection with the Sahlfa of ‘Abd Allah ibn 
‘Amr, in which the latter is supposed to have compiled hadiths of 
the Prophet. That ‘Amr ibn Shu'ayb possessed it and transmitted 


These hadiths are, it is true, not found in the Sahhan,” but are in the col¬ 
lections ot al-Bayhaqi, Ibn Maja, Ibn HanbaJ and Abu Dawud, respectively. Cf. 
the notes on the passages cited in note 589. 

591 E.g. AM 6: 11455. 

592 Cf. AM 6: 10650; 7; 12631, 13318, 13571, 13851 
j 93 Cf. AM 7: 12508; 6: 10568. 

394 Also see p. 223. 

595 AM 6: 11462. 
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from it is attested early. 596 Ibn Jurayj usually introduces his tradi¬ 
tions with M an 'Amr ibn Shu'ayb,” more rarely with “ akhbaram ” or 
simple “ qala .” 

From the following four Meccan scholars Ibn Jurayj transmits only 
about half as much as from Ibn abi Mulayka or ‘Amr ibn Shu'ayb. 
Although the textual basis is relatively small, some characteristics can 
be stated. They are to be regarded only as provisional “impressions” 
and are in need of greater depth. 59 ' 

Hasan ibn Muslim 

In full: Hasan ibn Muslim ibn Yannaq. His exact date of death is 
unknown; however, he is supposed to have died before Tawus, i.e. 
in tire year 106/724—5 or earlier. 598 With him sahaba traditions refer¬ 
ring to Ibn 'Abbas, 'Umar and Ibn 'Umar predominate. As sources 
for them he names Ibn 'Abbas’ students SaTd ibn Jubayr and Tawus, 
but also the Medinan Ibn Shihab. There is also one tradition from 
'Umar and one from the Prophet without an isnad. He refers to legal 
opinions of Tawus more frequently than to the Prophet or an indi¬ 
vidual saliabi. Ibn Jurayj usually introduces Hasan’s traditions with 
“akhbaram rarely with “ c an .” 

Mujahid ibn Jabr 

This famous Meccan scholar and student of Ibn 'Abbas died in 
102/720—1, 103 or 104. 599 From him Ibn Jurayj transmits primarily 
his own opinions—sometimes in the form of notes to his material 
from 'Ata 5 and others 600 —, some responsa of Ibn 'Abbas, 601 a verdict 
of 'Umar’s, 602 and a historical note about the Prophet’s son al- 
Qasim, 603 who died soon after birth. Mujahid generally has no infor- 

3% Cf. Goldziher, Muslim Studies, vol. 2, p. 10. Hamidullah, SahTfah, pp. 34-37. 
Azami, Studies in Early Hadlth literature, pp. 43 f. The earliest attestation I have found 
is AM 7: 12286 (al-Thawrl—Habib ibn abi Thabit—‘Amr ibn Shu'ayb). It also 
shows that this “book” (here: kttdb, not sahifa )—at least in ‘Amr’s recension—did 
not contain only hadlths of the Prophet, as is usually assumed. 

557 This is also true of the representatives of odier centers from whom only a 
small number of texts is preserved in die section of the Musannaf studied here. 

598 Cf. Ibn Hibban, Mashdhir ; no. 1126. Khalifa ibn Khayyat, Tabaqat, p. 281 
names only Muslim ibn Yannaq, but in the tabaqa where Hasan belongs. 

599 Khalifa ibn Khayyat, Tabaqat, p. 280. ibn Hibban, Mashdhir, no. 590. 

600 Cf. AM 6: 11017, 11059, 11879; 7: 12157, 13503. 

801 AM 6: 11351, 11352. 

m AM 6: 10788. 

603 AM 7: 14012. 
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mant; in one case, however, Ibn Jurayj remarks that he transmitted 
a lesponsum of Ibn 'Abbas not direedy, but from his father. 604 This 
is evidence of Ibn Jurayj’s precision and speaks against the thesis of 
forgery. It is conspicuous in comparison with his other Meccan sources 
that he introduces his Mujahid traditions almost exclusively with 
“qald Mujahid.” This might mean that he drew these texts from a 
written source with material from Mujahid, without having heard 
them from him himself ( wijada j. 605 

Ibrahim ibn Maysara 

From al-TVif by birth, he later lived in Mecca and died in the 
caliphate ofMarwan ibn Muhammad (127/745-132/750), according 
to others—more precisely—in the year I32- 606 Ibn Jurayj transmits 
from him some traditions of the Prophet, 'Umar and Pm 'Abbas, 
but also legal opinions of Ibn 'Abbas’ students Mujahid and Tawus' 
The latter is, in addition, his source for Ibn 'Abbas and once even 
for a dictum of the Prophet. Ibrahim’s isndds either are discontinuous 
or contain anonymous or unknown links. For example, he transmits 
a fatwa of the Prophet which his maternal aunt recounted from a 
trustworthy woman” or a. fatwa of TJmar’s from a “man from Sawa’a 
by the name of 'Ubayd Allah ibn Makkiyya, about whom he said 
nothing but good,” from the latter’s father or grandfather. There can 
be no doubt that neither Ibn Jurayj nor Ibrahim ibn Maysara can 
be supposed to have himself invented traditions with such weak isnads. 
He probably actually has them from the people named. In other 
words, the fatwa of the Prophet in question derives at least from the 
first century. Whether it is really historical is another question. Ibn 
Jurayj usually cites Ibrahim with the formula “ akhbaram ” rarelv with 
an. Me does not transmit legal dicta of his own from him. 

'Abd Allah ibn 'Ubayd ibn 'Umayr 
He has the nisba al-Laythr and died in 113/731-2. 607 Ibn Jurayj gen- 
eially introduces him with “ samftuf only exceptionally with “ akhbararii 
He transmits without isnad from the Prophet, 'Umar, 'All, and— 
thiough the Medinan al-Qasim ibn Muhammad—a story from the 

6M AM 6: 11352. 

: “ Geschkhte, vol. 1, p. 59 f. Azami, Studies in Hadtlh Methodology, p. 21 

607 nr Kkiyyat, Tabaqat, pp. 282, 286. Ibn Hibban, Mashdhir, no. 639 

Gl. Khalifa ibn Khayyat, Tabaqat, p. 281. Ibn Hibban, Mashdhir , no. 605 
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Prophet’s wives Umm Salama and 'A 3 isha. As authorities among the 
older tabiun he names his father 'Ubayd ibn ‘ffrnayr and Ata . 
Legal dicta of c Abd Allah’s own are absent. He belonged to the cir¬ 
cle around 'Ata 3 . 609 

Ibn Tawus ^ 

His full name was 'Abd Allah ibn Tawus ibn Kaysan al-Hamdani 
al-Khawlanl and he died in 132/749-50. 610 He Hved and was active 
primarily in Yemen and, in the geographical sense, is not a Meccan. 

I include him in this category, however, since his tradition is kin¬ 
dred in spirit to that of Mecca. 611 With almost 5%, it is among the 
more extensive in Ibn Jurayj’s work and differs from all the others 
in a characteristic way. It consists exclusively of teachings of his 
father Tawus ibn Kaysan (d. 106/724-5) and a few legal opinions 
of his own. 85% of what he transmitted to Ibnjurayj from his father 
is the latter’s ra’y in the form of dicta (80%) and responsa (20%)— 
usually to questions of Ibn Tawus. Of the few traditions of Tawus, 
half fall to his teacher Ibn 'Abbas; the remainder consists of hadilhs 
of the Prophet and traditions of the sahaba. Tawus generally does 
not name informants. The story of the Prophet s fatwa in the case 
of the divorce of 'Abd Allah ibn 'Umar, which he states that he 
“heard” from Ibn 'Umar—probably 'Asim, not 'Abdallah himself— 
is an exception. 612 

All of these characteristics are reminiscent of Ibn Juray] s tradi¬ 
tion from 'Ata 3 and that of 'Amr ibn Dinar from Abu 1-Sha'tha 3 : 
predominantly ra’y, few or no traditions, rarely isnads. This corre¬ 
spondence is noteworthy since all three are approximately the same 
age and students of Ibn 'Abbas, and were considered the most out¬ 
standing legal scholars of their time in the region in which they lived 
and taught: Tawus in Yemen, 'Ata 3 in Mecca and Abu 1-Sha tha 
in Basra. That there are also many correspondences in the content 
of their teachings is noticeable even through cursor)? reading, but 
would have to be investigated in greater detail. That cannot take 


608 Cf. AM 6: 10324, 11037, 11896; 7: 12448, 12604, 12862. 

609 g ee „p 84 106 

*<• Cf. Khalifa ibn Khayyat, Tabaqat, p. 288. Ibn Hibban, Mashahir, no 1538. 

611 Presumably he studied in Mecca. Ibn Hazm also includes him with Meccan 
fiqh (“Ashab al-jutya,” p. 324). 

612 AM 6: 10961. 
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place in this context. It should only be kept in mind that the char¬ 
acteristic features of the fiqh of 'Ata 3 are clearly not unique, but can 
also be demonstrated in other centers of scholarship. Whether they 
can be considered paradigmatic for the Islamic fiqh of the first/sev¬ 
enth century in general can be definitively answered only when tire 
early history of jurisprudence in Medina and Kufa, Basra and 
Damascus as well is investigated in greater detail. 

Ibn Juray] usually cites Ibn Tawus with the formula “ akhbarani 
(no.)” (58%), but also frequently with ‘“an” (35%). Questions from 
llrn Jurayj to Ibn Tawus occur in isolated cases, as do the simple 
“qala If and “za‘ama.” He also occasionally appears in Ibn Jurayj’s 
comments on Ins ‘Ata 3 tradition. 613 

b. Ibn Jurayj’s Medinan sources 

After the scholars of Mecca, it is above all Medinans from whom 
Ibn Jurayj reported the most. The most important are Ibn Shihab, 
Hisham ibn 'Urwa, Yahya ibn Sa'Id, Musa ibn 'Uqba, Nafi' and 
Ja'far ibn Muhammad. But a number of the informants who occur 
more rarely also come from Medina. This fact is surely explained 
above all by its geographical proximity to Mecca. 

Ibn Shihab 

His full name was Muhammad ibn Muslim ibn ‘Ubayd Allah ibn 
Shihab ibn 'Abd Allah ibn Zuhra ibn Kilab. Ibn Jurayj never cites 
him as anything but Ibn Shihab, others—for example Ma'mar ibn 
Rashid—only with the nisba al-Zuhri. 614 He died in 124/742. 615 In 
terms of volume, traditions from him come in third place after those 
of ‘Ata 3 and 'Amr ibn Dinar in the work of Ibn Jurayj (almost 6%). 
They too have a characteristic profile: 54% are Ibn Shihab’s legal 
dicta (42%) and responsa (12%)—of the latter, only a few to questions 
from Ibn Jurayj himself. Less than half are traditions from others. 
Among them, traditions of the sahaba dominate; most frequently men¬ 
tioned are 'Umar, then ‘Uthman, Ibn 'Umar and 'A 3 isha, more 


613 E.g. AM 6: 11298; 7: 13276. 

614 The different forms of his name are probably a function of regional prefer¬ 
ences. Compare the two recensions of Malik’s Muwatta : : in Yahya ibn Yahya (al- 
Andaius) Malik generally refers to Ibn Shihab, in al-Shaybant (Iraq) to al-Zuhri. 

613 Cf. Khalifa ibn Khayyat, Tabaqat, p. 261. Ibn Hibban, Mashahir, no. 444. 
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rarely Zayd ibn Thabit, Abu Hurayra, Ibn 'Abbas and lesser-known 
Companions. References to such authorities have a share of approx¬ 
imately 45%, those to tabiun —above all the caliphs 'Abd al-Malik 
and 'Umar ibn 'Abd al-'AzTz, more rarely Medinan scholars such 
as Ibn al-Musayyab and Abu Bakr ibn 'Abd al-Rahman—25%, and 
hadlths of the Prophet 23%. As an individual, on the other hand, 
the Prophet is most frequently represented; he is followed only at 
some remove by 'Umar (14%). It is conspicuous that the caliphs are 
very strongly represented (41%) among Ibn Shihab’s authorities, a 
phenomenon which was to be observed with Ibn abi Mulayka as 
well. 616 Ibn Shihab names sources for his traditions of the Prophet 
and 'A’isha generally, for ‘Umar and Ibn 'Umar more often than 
not, for 'Uthman rarely. He usually refers to tabfun directly. With 
one exception, Ibn Shihab’s sources belong to the class of the tabfun. 
He transmits most frequently from ‘Urwa ibn al-Zubayr, then from 
other early Medinan scholars such as Abu Salama ibn 'Abd al- 
Rahman ibn 'Awf, 'Ubayd Allah ibn ‘Abd Allah ibn ‘Utba ibn 
Mas'ud, Salim ibn ‘Abd Allah ibn 'Umar, Sulayman ibn Yasar, 
Qabisa ibn Dhu’ayb and Muhammad ibn 'Abd al-Rahman ibn 
Thawban. The only Companion of the Prophet among his infor¬ 
mants for the Prophet is Sahl ibn Sa'd. 617 He died in 91/710 or 
88/707 in Medina as one of the last in die ranks of those who were 
alive to meet the Prophet. 618 That Ibn Shihab has the hadith in ques¬ 
tion direcdy from him is thus not out of the question. On the other 
hand, it should be remembered that he sometimes reports without 
an isnad about ‘Umar and ‘Uthman, whom he cannot have met, but 
about 'Abd Allah ibn 'Umar, to whom contact was possible, more 
often with than without a source. 

It is surely not sensible to assume that Ibn Jurayj invented the 
entire tradition of Ibn Shihab or even simply its statements of prove¬ 
nance. Firsdy, it differs too much from the material which he pre¬ 
sents from 'Ata 3 ibn abi Rabah, ‘Amr ibn Dinar, Ibn Tawus and 
others for diis. Each of these traditions has a very individual stamp— 
I call it a profile—which can hardly derive from one and the same 
forger. Secondly, the advocate of the thesis of forgery would have 


616 See p. 211. 

617 AM 7: 12446, 12447. 

618 Cf. Khalifa ibn Khayyat, Tabaqat, p. 98. Ibn Hibban, Mashahir, no. 114. 
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to be able to answer the question why the Meccan Ibn Jurayj, who 
relies predominantly on Meccan teachers, should have fabricated tra¬ 
ditions with Medinan sources. That Ibn Jurayj actually has his Ibn 
Shihab traditions from die latter is not in doubt. It is, however, also 
difficult to understand why Ibn Shihab should have himself fabri¬ 
cated his traditions from others and their sources. Firsdy, his own 
ray predominates over his traditions from others; for him there was 
dius clearly no necessity to invent traditions from the Prophet or his 
Companions in order to give expression to a legal opinion. Secondly, 
it would be odd that he should have falsely referred to older con¬ 
temporaries and Companions and simultaneously fabricated so many 
hastahs of the Prophet. Had he had the need to lend his legal opinions 
greater authority through projections, would he not then generally 
have cited the Prophet or at least 'Umar? Thirdly, it is incomprehen¬ 
sible why he should have invented informants for some traditions 
and not for others, for some continuous isnads and for others dis¬ 
continuous ones. Thus, for example, the isnad Abu Salama ibn 'Abd 
al-Rahman (d. 94/712-3 or 104/722—3)—‘Umar (d. 23/644) 619 is defec¬ 
tive, since Abu Salama cannot have been eyewitness of a verdict of 
this caliph if he—as noted in the biographical literature 620 —died at 
the age of 72. On the other hand, Ibn Shihab does not hesitate to 
repoit on the first caliphs, and other sahaba whom he himself did 
not meet, without any isnad. 621 All of this speaks against the assump¬ 
tion that he himself invented his traditions from others and fabri¬ 
cated the sources named for them. Rather, he probably obtained 
them from the latter and, where an isnad is lacking, from unnamed 
persons. The traditions of the Prophet and the sahaba for which he 
names an informant thus in all probability derive from the first/sev¬ 
enth century, the anonymous ones at the latest from the first quar¬ 
ter of the second/eighth century. 

This conclusion also puts other Ibn Shihab traditions like, for 
instance, those of Malik in the Atuwatta’ —to name only the best- 
known—in a more favorable light. Schacht wanted at most to accept 
Ibn Shihab s direct rcsponsa to questions of MAIik’s and tire latter’s 
heard dicta as without doubt authentic, but considered him “hardly 


tl , 6: 10540. The second informant should probably be ‘Ubayd Allah ibn 

Abd Allah ibn ‘Utba instead of ‘Abd Allah ibn ‘Utba 

620 Gf. Ibn Sa‘d ; Tabaqat, vol. 5, p. 117. 

621 Cf. AM 6: 11245; 7: 12092, 12093, 12097, 12198, 13322, 13540, 13970. 
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responsible” for the greatest part of the traditions transmitted through 
him from the Prophet, from Companions and their Successors. 622 
Since, however, Ibn Jurayj has an Ibn Shihab tradition independent 
of Malik—another is offered by Ma'mar ibn Rashid—on this broad 
source basis it is possible to reach a better-founded evaluation of the 
traditions attributed to Ibn Shihab. This is an aspect which would 
have to be taken up in the context of an investigation of the early 
legal development of Medina. 623 

In the case of Ibn Shihab, Ibn Jurayj’s introductory fonnula is 
not uniform: “ Sami'tif and direct questions of Ibn Jurayj to Ibn 
Shihab appear sporadically (together 6%). The anonymous questions 
usually begin directly with “su’ila Ibn Shihab.” References to him 
are also found in Ibn Jurayj’s comments on other traditions. 624 

Hisham ibn ‘Urwa _ 

Hisham ibn ‘Urwa ibn al-Zubayr ibn al- Awwam died m 145/702 6 
or 146. 625 His tradition, which makes up about 2% of Ibn Jurayj s 
work as a whole, also has a very characteristic profile. It contains 
almost exclusively the traditions, responsa and dicta of his father TIrwa 
(d. 94/712-3 or 99/717-8). In this respect it resembles that of Ibn 
Tawus. 626 But in contrast to Tawus, with ‘Urwa the traditions of 
others (ca. 60%) predominate over his own legal opinions. If one 
takes only individual persons as a basis for calculation, Urwa s own 
material is Mowed first by the hadiths of the Prophet and only at 
a large remove by reports about ‘Uthman, c Umar, ‘Ah, Abu Hurayra 
and others. That is, after ‘Urwa himself a clear preference is accorded 
to the Prophet as an authority in the Ibn ‘Urwa tradition. 

In general, ‘Urwa has various informants for his traditions of the 
Prophet and the sahdba. It is noteworthy that he does not rely exclu¬ 
sively on his aunt, ‘A’isha, and his brother, the later caliph ^‘Abd 
Allah, 627 who is still considered a Companion of the Prophet, 62 but 


622 Cf Schacht, Origins, p. 246. , f 

.«■ For a first evaluation of Ibn Shihab’s ji?/t based on the sources mentioned cf. 

Motzki, “Der Fiqh des -Zuhrl.” 

™ Cf. AM 6: 10561, 11863, 11924; 7: 12053. _ 

625 Cf. Khalifa ibn Khayyat, Tabaqat, pp. 267, 327. Ibn Hibban. Mashahv , no. 58 . 

626 See p. 216. 

627 Cf. AM 7: 13925, 13940. , , , 

623 He was born in the year 1, and was thus ten years old at the death 

Prophet. Cf. Ibn Hibban, Masfmlur, no. 154. 


THE DEVELOPMENT OF ISLAMJC JURISPRUDENCE 221 

on many others as well. From ‘Umar and ‘Uthman he transmits 
sometimes directly, sometimes through informants, 629 but not firsthand 
from ‘All and Abu Hurayra, with whom he probably had extensive 
contact. His sources are on the one hand well-known Companions 
of the Prophet like ‘Atisha, ‘Abd Allah ibn al-Zubayr and Miswar 
ibn Makhrama, 630 on the other hand—sometimes little- or unknown— 
tabiun like Jamhan, al-Hajjaj ibn al-Hajjaj al-AsIami, Zaynab bint 
abl Salama, ‘Abd Allah ibn Ja‘far (a nephew of ‘All) or Yahya ibn 
‘Abd al-Rahman ibn Khalib (a younger (!) contemporary of ‘Urwa’s). 631 
Hisham also transmits from his grandmother Asma\ the sister of 
‘A’isha, and from his wife Fatima bint al-Mundhir, a granddaughter 
of Asma/’s, instead of from his father ‘Urwa. 632 This variety and the 
weak points in ‘Urwa’s isnads do not speak for the thesis of forgery. 

After all the information that has been compiled about his tradi¬ 
tion up to this point, the possibility that Ibn Jurayj forged these texts 
or isnads can be dismissed. I will spare myself enumerating all the 
arguments again. It is just as implausible that Hisham ibn ‘Urwa 
made up this heterogeneous material from his father, or even sim¬ 
ply the sources named for it, from whole cloth. For the Prophet he 
had—had he wished to project legal opinions onto him-—a flawless 
isnad in the names “‘Urwa—‘A’isha—Prophet”; he had an excellent 
source for the older sahdba —why does he support himself with them 
at all, if he wished to engage in forgery?—in his uncle ‘Abd Allah 
ibn al-Zubayr, the later caliph, and for the younger Companions in 
his father ‘Urwa. Why should he, for instance, produce hadiths of 
the Prophet with the isnads ‘“Urwa—al-Hajjaj [ibn al-Hajjaj] ai- 
Aslami— abuhu —the Prophet” or “TJrwa—‘Abd Allah ibn al-Zubayr— 
the Prophet”? 633 It is much more probable that Hisham really has 
his tradition from Iris father ‘Urwa. The arguments mentioned against 
the thesis of forgery apply to him as well, so that it is to be assumed 
that ‘Urwa has his reports about the Prophet or the Companions 
from the person whom he names and, in places where he reports 

329 Cf. AM 6: 11760; 7: 12194 [here “‘an abihi” is probably missing from the 
isnad as a result of inattention on the part of later transmitters], 13644, 13650. 

6W Cf. AM 6: 11734; 7: 13925, 13940. 

631 Cf AM 6: 11760; 7: 13644, 13910, 13947, 13956, 14006. 

632 AM 7: 13993. On Fatima bint al-Mundhir cf. Ibn Sa c d. Tabaqat , vol. 8, 
p. 350. 

633 AM 7: 13956, 13925. I corrected al-Htjjaj al-Aslami to al-Hajjaj ibn al-Hajjaj 
al-AslamI following 13910. 
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about them directly, has them from an unnamed source or witnessed 
them himself. 634 

Ibn Jurayj’s Hisham ibn 'Urwa tradition thus contains not only 
authentic texts about ‘Urwa’s fiqh but also traditions of the sahaba 
and the Prophet whose authenticity is to be assumed not only for 
‘Urwa and his time but sometimes also for the generation between 
him and the Prophet. In contrast to Schacht—“I have not found 
any opinion ascribed to one of these ancient lawyers which is likely 
to be authentic” 635 —I thus also consider Malik’s Hisham ibn ‘Urwa 
material in the Muwattc? to be no less credible than that of Ibn 
Jurayj. Whether this assumption is correct could be tested by a 
detailed investigation of both strands of transmission—to which those 
of Ma'rnar and al-Thawri would also have to be added. This belongs 
in a work on Medinan fiqh . 636 

The formulae of transmission of the Ibn Jurayj—Hisham ibn ‘Urwa 
texts are primarily “ akhbaranl {na)” (43%) and “ haddathanl (na)” (26%); 
a simple ‘"an” appears in smaller numbers. 

Yahya ibn Sa'id 

Yahya ibn Sa'id ibn Qays al-Ansari died in 143/760-1. 637 He is 
thus a—probably only a few years older—contemporary of Ibn Jurayj, 
which precludes fabricated reference to him. In Ibn Jurayj’s work 
his tradition has approximately the same magnitude as that of Hisham. 
It too has a characteristic profile. It consists largely—almost three 
fourths—of the legal dicta and the traditions of the Medinan Sa‘Td 
ibn al-Musayyab, who died in 93/712 or 94. 638 Legal dicta of Yahya’s 
own occur rarely. In approximately one third of all of Yahya’s texts 
the ray of Ibn al-Musayyab is reported. Since Yahya frequendy 
quotes him with “ sami'tu one may probably assume that he was 
Yahya’s teacher. The traditions which Yahya cites from him are 


634 On 'Urwa cf. J. von Stulpnagel, ‘Urwa Ibn al-^ubair. Sein Leben und seine Bedeutung 
als Quelle jriihislamischer Uberlieferung, Ph.D. thesis Tubingen 1957 and G. Schoeier, 
“'Urwa b. al-Zubayr,” in: Eruyclopaedia of Islam, Second Edition, vol. 10, pp. 910-913. 

635 Schacht, Origins, p. 245. 

636 For ‘Urwa’s role as transmitter of stra and maghazl material cf. also G. Schoeier, 
Charakter und Authentic der muslimischen Uberlieferung tiber das Leben Mohammeds, Berlin/New 
York 1996 passim and A. Gorke, “The Historical Tradition about al-Hudaybiya. 
A Study of ‘Urwa b. al-Zubayr ! s Account,” in: H. Motzki (ed.), The Biography of 
Muhammad: The Issue of the Sources, Leiden 2000, pp. 240-275. 

637 Cf. Khalifa ibn Khayyat, Tabaqat , p. 270. Ibn Hibban, Mashahir , no. 581. 

638 Cf. Khalifa ibn Khayyat, Tabaqat , p. 244. Ibn Hibban, Mashahir, no. 426. 
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Widiout exception traditions of ‘Umar. Besides the material of Ibn 
al-Musayyab, Ibn Jurayj also has from Yahya a few hadlths of the 
Prophet and tradiuons of‘Umar from other Medinan scholars—such 
as al-Qasim ibn Muhammad, ‘Amrat bint ‘Abd al-Rahman and ‘Abd 
Allah ibn Dinar and anonymous material. 

Yahya’s—and probably already Ibn al-Musayyab’s—legal author¬ 
ity of choice is clearly ‘Umar, not the Prophet. It is not to be assumed 
that Yahya fathered the ‘Umar traditions on Ibn al-Musayyab since 
hrsdy, he also transmits from ‘Umar without a source and, secondly’ 
Ibn al-Musayyab is too poor a choice for a scholar from the first 
half of the second/eighth centmy who wanted to forge an isndd for 
Umar. Ibn al-Musayyab is supposed to have been born in the year 
15/636 7, which means that he was just eight years old when ‘Umar 
died, too young to have been present for all of his legal verdicts and 
advice. If the ‘Umar traditions thus actually derive from SaTd ibn 
al-Musayyab, is he then to be considered as a forger or as one who 
projected his own legal Hews onto ‘Umar? Against this speaks the 
large number of his own legal opinions. From this I conclude that 
he was not compelled to shore up his views with authorities, and 
thus had no motive to invent traditions of ‘Umar. Since he himself 
can hardly have experienced ‘Umar’s caliphate from the standpoint 
of a faqih, he probably has them second-hand. Presumably he col¬ 
lected such precedents without noting down or remembering the 
source. Such “negligence” was also to be observed with ‘Ata 5 . It led 
to the result that later, when the demand for identification'of infor¬ 
mants arose, people could no longer fulfil it. This could explain the 
discontinuity between ‘Umar and Ibn al-Musayyab. It is true that 
the Ibn al-Musayyab traditions are not demonstrably authentic reports 
about ‘Umar, but they are ones which were circulating in the first/sev¬ 
enth century—presumably quite early in the first century, at a time 
when isnads were not an issue yet. 

An investigation of Meccan fiqh is not the place to make definitive 
statements about Medinan legal scholars. The basis of material used 
is too narrow for this. In addition to Ibn Jurayj’s tradition from 
l afiya, that of Malik m the Muwatta 3 and those of Ibn ‘Uyayna, 
Ma'rnar and al-Thawrf in the Musannqf of ‘Abd al-Razzaq and that 
of Ibn abi Shayba, among other works, would have to be taken into 
account. However, even on the basis of the analysed section of Ibn 
Juiayj s tradition from Yahya in die context of Ibn Jurayj’s work as a 
whole it can be seen that Schacht’s evaluation of Yahya’s traditions 
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is not tenable. He advanced the opinion: “Yahya is responsible for 
the transmission of a considerable amount of fictitious information on 
the ancient Medinese authorities, information which had come into 
existence in Iris time; he also transmits recently created traditions and 
isnads .” 639 

Yahya’s traditions are introduced by Ibn Jurayj primarily with 
“W’ (59%), but also with “ akhbaranl ” (32%), rarely with “ haddathanl ” 
or “ sami'lu” 

Musa ibn ‘Uqba 

He died in 135/752-3 or 141/758-9. 640 His father was a mawla 
(freedman) of al-Zubayr. Nevertheless, his tradition is completely 
different from that of the Zubayrids Hisham ibn ‘Urwa—‘Urwa. It 
is pure Naff material which contains neither legal dicta of Musa’s 
own nor those of Naff, but only traditions in which Naff—i.e. the 
mawla of ‘Abd Allah ibn ‘Umar—who died in 118/736 or 119, 641 
is his informant. 642 They are exclusively traditions from and about 
the family of TJmar and ‘Abd Allah ibn TJrnar. Hadlths about the 
Prophet and other sahaba —such as Abu Bakr—are very rare. They, 
too, have an isnad of the family of Ibn ‘Umar. 

Ibn Jurayj probably actually has these traditions of Naff from 
Musa. Since he himself also transmits directly from Naff, it is not 
comprehensible why he should fabricate an extra intermediary link. 
The fact that he himself met Naff 64 ' 3 and perhaps in this way came 
into contact with Musa speaks for the assumption that Musa’s mate¬ 
rial actually derives from Naff. Ibn Jurayj would surely have rec¬ 
ognized forgeries. The hypothesis that the two could have colluded 
to fabricate Naff traditions is not acceptable as long as no sensible 
motive for the Meccan Ibn Jurayj to forge Medinan traditions of 
‘Umar and Ibn ‘Umar—not hadlths of the Prophet!—is discernible. 


639 Schacht, Origins, p. 248. Emphases mine. 

640 Gf. Khalifa ibn Khayyat, Tabaqat, p. 267. Ibn Hibban, Mashahir, No. 584. 
■‘Musa b. ‘Uqba,” in: Encyclopaedia of Islam, Second edition, vol. 7, p. 644: 

641 Cf. Khalifa ibn Khayyat, Tabaqat, p. 256. Ibn Hibban, Mashahir, No. 578. 
G. H. A. Juynboll, “Naff,” in: Encyclopaedia of Islam, Second edition, vol. 7, pp. 
876-877. 

642 The one exception—AM 7: 13312: Musa ibn ‘Uqba—Safiyya bint abi ‘Ubayd'— 
Abu Bakr—is probably based on an oversight by later (?) transmitters who forgot 
Naff between Musa and Safiyya. 

613 Also see pp. 136, 279. 
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Let us set aside the question of whether Naff invented it all. This 
will surely be brought out by an analysis of the preserved Naff mate¬ 
rial, in which, among others, the strands of transmission of Ibn 

J ura vj Naff in the Musannaf and Malik—Naff in the Muwattd 3 will 
have to be consulted. 644 

Ibn Jurayj cites Musa ibn ‘Uqba either with V (60%) or with 
dkhbaranf’ (40%). 1 

Nafi* 

The tradition which Ibn Jurayj has not from Musa ibn ‘Uqba but 
directly from Naff is very similar to that of Musa. It too is largely 
limited to traditions about or from the family of ‘Umar, but spo¬ 
radically contains Naff’s own legal dicta. 6 * 5 Texts of ‘Abd’Allah ibn 
‘Umar transmitted directly by Naff dominate. 6444 For isolated reports 
about the wives of the Prophet ‘A’isha or Hafsa, ‘Umar’s daughter, 
he names as sources ‘Umarids such as Salim ibn ‘Abd Allah ibn 
Umar ^ or Safiyya bint abi ‘Ubayd, the wife of ‘Abd Allah ibn 
Umar; however, he also sometimes cites ‘Umar directly, which 
"™ St be M8 at second I,and and in one case presumably derives from 
Safiyya. Some indicators speak for the assumption that Ibn Turayi’s 
re erence to Naff is authentic. He emphasizes having heard many 
Nah traditions; however, he cites the majority with a simple “‘an ” 
It has already be mentioned elsewhere that Ibn Jurayj, when he was 
still a student of ‘Ata”s, took advantage of a stay in Mecca by Naff 
to q uestl on him through an intermediary about a tradition of Ibn 
Umar, which—-because of the intermediary—is presumably not 

invented. What was said in connection with Musa ibn ‘Uqba applies 
to the question of the genuineness of the Naff material. 651 


on remarkS ° n Schachl ’ s evaluation of the Malik—Nafi‘ tradition 

645 E.g. AM 7: 12516. 

946 Cf. AM 7: 13018, 13205, 13255. 

64 ' AM 7: 13928, 13929. 

648 AM 7: 13470, 13471. 

649 AM 7: 12516, 13928, 13929 

650 See p. 136. 

thel^oflhiTl 13011 ^ !T^ ed £ | 4at P rob abIy ihere was “not a man called Naff, 
e mawla of Ibn Umar and that all transmissions claimed from him are fictitious 

2 Mra 70’f 199V ^ Ms “ Musiim Uterature,” 

Islam 70 (1993), pp. 207-244 and my answer in “Quo vadis HaM- Forschung” 
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Ja'far ibn Muhammad 

His full name is Ja c far ibn Muhammad ibn ‘All ibn Husayn ibn ‘All 
ibn abi Talib. He died in 148/765-6. 652 The tradition of this great¬ 
grandchild of c Alfs contains exclusively 653 texts which he acquired 
from his father, similarly to those of Ibn Tawus and Hisham ibn 
‘Urwa. However, legal opinions of Muhammad ibn 'All are not 
among them; rather, they are primarily traditions about his great¬ 
grandfather 'All and a few hadlths of the Prophet, thus a pure fam¬ 
ily tradition. It is noteworthy that Muhammad ibn 'All—also known 
by his kunya Abu Ja'far—, who died in 114/732—3 or 118/736 at 
the age of 63 years, 654 names no informants for Ills traditions, nei¬ 
ther for 'All (d. 40/660) nor for the Prophet. Presumably he drew 
on Ills family tradition. That he does not simply fill the gap with 
his father and grandfather and thus produce an isnad which would 
be above all criticism speaks against forgery by Ja'far and probably 
also by his father. This means that we are dealing with traditions 
about 'All and the Prophet which were circulating in the 'Alid fam¬ 
ily in the second half of the first/seventh century. 

c. Ibn Jurayfs Iraqi sources 

The proportion of traditions from Iraqi informants in the work of 
Ibn Jurayj is significantly smaller than that of the Medinans. Of the 
more frequently mentioned sources only 'Abd al-Karim, Dawud ibn 
abi Hind and Ayyub ibn abr Tamlma are from Iraq. 

'Abd al-Karim 

'Abd al-Kanm is among Ibn Jurayj’s five most frequently mentioned 
sources after ‘Ata 5 . Usually he gives only this name, but in a few 
cases there is more complete information, allowing a more precise 
identification: 'Abd al-Kanm al-Jazarl 655 and 'Abd al-Karim ibn abi 
1-Mukhariq. 656 One might assume that this supplied his full name; 


652 Cf. Kfiafrfa ibn Khayyat, Tabaqat, p. 269. Ibn Hibban, Mashahir, no. 997. 
M. G. S. Hodgson, “Dja'far al-Sadiq,” in: Encyclopaedia of Islam, Second Edition, 
vol. 2, pp. 374-375. 

653 In AM 6: 10984 ‘“an abihi ” has probably been lost through the negligence of 
a transmitter. 

654 Cf. Khalifa ibn Khayyat, Tabaqat, p. 255. Ibn Hibban, Mashahir, no. 420. 

655 AM 6: 10571, 11460.' 

656 AM 6: 11717. 
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however, a look into the biographical literature shows that they are 
two people of the same name. In Ibn Sa'd’s (d. 230/844-5) Tabaqat. 
only an Abu^ Umayya 'Abd al-Karim ibn abi I-Mukhariq is regis¬ 
tered, who died in 126, 65/ but citations from Ibn Sa'd about 'Abd 
al-Karim al-Jazari in Ibn Hajar’s Tahdhib show that the Tabaqat orig¬ 
inally contained his biography as well. 658 In Khalifa ibn Khayyat’s 
(d. 240/854-5) work of the same name there is only an Abu Sa'Id 
Abd al-Kanm ibn Malik from Harran in the Jazira. 659 This should 
be Ibn Jurayj’s al-Jazari. Al-Bukhari (d. 256/870) mentions both in 
Ins al-Tctnkh al-kabiT: 660 about al-Jazari he additionally notes that 
he was a mawld (freedman) of 'Uthman or Mu'awiya, came origi¬ 
nally from Istakhr, was a close cousin (ibn c amm lahhan) of Khasif 
[ibn 'Abd al-Rahman, d. 137/754-5, also a mawld of Banu Umayya 
and a resident of Harran] 661 and died in 127/744-5. About Ibn abi 
1-Mukhanq he states that he had the nisba al-Basri, died in 127 and 
was also called ‘Abd al-Karim ibn Qays by some. 

t A,thou S h aI1 of these data suggest the conclusion that the two 
Abd al-Karims are different scholars of the same name (ism) who 
lived at the same time, G. H. A. Juynboll is of the opinion that they 
are one and the same person. 662 In this he supports himself primarily 
wath the many similarities which are to be observed in Ibn Hajar’s 
biographical articles about the two. 663 However, this conclusion is 
not compelling. In al-Bukhan the correspondences are limited to one 
common teacher (Mujahid) among others, two common students (al- 
Ihawn, Malik) among others and the same date of death, which 
however, differs by one year according to Ibn Sa'd. Such parallels 
m two biographies are not improbable. One cannot discard different 

5 v rifkfVu' - /2 ’ , P ; 18 (in the tabaqdt of lhe and vol. 

, p. 365 (1st line) Abd al-Karim al-Jazari is mentioned in Ibn Sa'd in at least 

of Hk aCeS V ° P ' 71 ’,* ine 10 ’ P ' I82 ’ Ilne 18 )> but has n ° biographical entry 

1 eri 0Wn ln 1116 P reserve d recensions of the text. & 1 y 

638 G H. A. Juynboll has pointed this out in “Dyeing the Hair and Beard in 
Early Islam. A ri^M-analyncal Study,” Arabka 33 (1986), p. 64. In addition to the 

dSdTnTTiTn y »> ;A: TMM - ”>■ «. 4 ™ % h. fZ 

cited on p. 375 (line 8) with the death date 127. Citations on 'Abd al-Kanm al- 
p n 308 m ^ Sad ^ 50 attCSted 200 yearS earKer ^ “i-Nawawr, Tahdhib, vol. 

Cf. Kliallfa ibn Khayyat, Tabaqat, p. 319. 

660 al-Bukhan, Ta’nkh, vol. 3/2, pp. 88-89. 

661 See note 659. 

css Juynbo1 ?’ “ D y ein g Hair,” pp. 65-67. 

c,b3 Ibn Hajar, Tahdhib, vol. 6, pp. 373-375 and 376-379. 
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kunjias, fathers’ names, nisbas and the judgment of the early Muslim 
biographers as irrelevant on this basis. 

Juynboll does not clearly state how, in his opinion, all this is to 
be explained. He seems to assume that one of the names—he inclines 
to al-Jazarl—was invented in order to separate distasteful ‘Abd ah 
Karim traditions from acceptable ones. One may ask whether such 
a forgery is likely as early as the beginning of the diird/mnth cen- 
tury _ Ibn Sa c d had both names. It speaks clearly against the thesis 
of forgery that in the Musannaf of ‘Abd al-Razzaq not only Abd al- 
Karim (al-Jazarl) but also ‘Abd al-Karim Abu Umayya al-Basri 
appear in width of different sources—in addition to Ibn Jurayj also 
Ibrahim ibn 'Umar,® Ma'mar, 665 al-Thawrf“ and others 667 —, and 
that the different names are consequently attested as early as the 
second century, thus at a time when the sifting of hcutiths and the 
criticism of transmitters had not yet really gotten under way. It thus 
seems more sensible to follow the assignment of these name com¬ 
ponents to two different persons, as was undertaken by the Muslim 
biographers of the first half of the third century. They themselves 
or their teachers still had contact with the two ‘Abd al-Kanms, and 
thus are not to be scorned as sources of information. The increase 
in biographical correspondences between the two in later works can 
be explained as the result of—conscious or unconscious—conflations 
caused by the fact that often in the isnads only the name "Abd al- 
Karim is given and it remains open which of the two is intended. 
Since the two are contemporaries, sometimes refer to the same author¬ 
ities, and sometimes are quoted by the same students, this is m fact 
difficult to decide. This uncertainty also appears clearly in Ibn Hajar s 
material, and because of the possibility of conflation al-Dhahabi 
explicitly mentions also Ibn abi 1-Mukhariq in his article on al- 
Jazari. 668 One also confronts this problem in the case of Ibn Jurayj. 
From the fact that he occasionally refers to 'Abd al-Kanm in the 
form of notes and that in one note the addition al-Jazan appears, 
I conclude that the 'Abd al-Karim in Ibn Jurayj’s tradition had the 


664 AM 6: 10248. 

665 am g : 10073, (12704). _ . 

666 am 6 - 10080 - 7’ 12654. According to his student ‘Abd al-Rahman ibn - 
MahdT, with some traditions al-Thawri explicitly stated which ‘Abd al-Kanm he 
meant. Cf. Ibn Hanbal, ‘Hal, voi. 1, pp. 306, 307. 

667 Outside the section of die Musannaf studied here. , , 14 n 

668 Cf. Ibn Hajar, Tahdhib, vol. 6, pp. 377 f. al-Dhahabi, Tadhfora, vol. 1, p- 



nisba al-Jazari. This also fits the observation that 'Abd al-Karim al- 
Jazarl refers to Medinan and Meccan scholars, which is also most 
often the case with "Abd al-Karim. Since in addition to 'Abd al- 
Karim [al-Jazari] ibn Jurayj cites 'Abd al-Karim ibn abi 1-Mukhariq, 
he probably obtained traditions from the latter as well. It is, how¬ 
ever, unlikely that he himself did not differentiate between the two 
'Abd al-Karlms. In the case of ‘Ata’ ibn abi Rabah, for instance, 
he generally speaks simply of 'Ata’, and differentiates the other 'Ata’ 
from him by the addition al-Khurasani. It is thus to be assumed 
that he designated the second 'Abd al-Kanm by the patronymic Ibn 
abi 1-Mukhariq. If this is the case, he refers to the latter only rarely. 
'Abd al-Karim [al-Jazari] on the contrary is the scholar, after 'Amr 
ibn Dinar, to whom Ibn Jurayj refers most often in his notes on the 
‘Ata’ material. This, and the relatively extensive tradition from him 
in the work of Ibn Jurayj, allows the assumption that after 'Ata’ he 
was one of his teachers in addition to 'Amr ibn Dinar. This might 
mean that ‘Abd al-Karim spent some time in Mecca, which is also 
confirmed by some of his traditions that assume direct contact to 
Medinans and Meccans. 

The share of 'Abd al-Karim’s rdy in his tradition as a whole— 
including Ibn Jurayj’s references to him in notes—is about 31%. 669 
The traditions of others which Ibn Jurayj reports from him are com¬ 
posed of 59% traditions about sahaba, 33% about tab?tin and only 
4% about the Prophet. 670 In ‘Abd al-Karim’s traditions of the sahaba 
there dominates a person whom we have not yet encountered in the 
investigation of Ibn Jurayj’s sources: Ibn Mas'ud. 671 He is followed 
at some remove, and almost even with each other, by 'Umar and 
‘All; 672 other scholars such as ‘Amr ibn al-'As, Ibn 'Umar, Zayd ibn 
Thabit and Ibn 'Abbas are mentioned more rarely. 673 The prepon¬ 
derance (almost 60%) of reports from Ibn Mas'ud and 'Ali among 
the traditions of the Companions of the Prophet shows that 'Abd 


669 In comparison: With ‘Ata' it was 80%, with 'Amr ibn Dfnar 42%. This means 
either that the proportion of m’y in the instruction actually decreased, or that Ibn 
Jurayj’s interest in ra’y diminished. 

670 An additional 4% are anonymous. 

071 Cf. AM 6: 10244, 10722, 10827, 10878, 10990, 11098, 11163, 11716; 7: 
13657, 13668. 

072 Cf. AM 6: 10541, 10626, 10722, 10877, 10990, 11361; 7: 12337, 12523, 
13434, 13657, 13668, 13888. 

673 Cf. AM 6: 10612, 10992, 11361. 
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al-Kanm’s tradition draws for the most part from Kufan sources. 
This is to be observed—if not so markedly—in the case of his tra¬ 
ditions of the tdbiun as well: He refers most often to “the compan¬ 
ions (ashdb) of Ibn Mas'ud” 674 and Shurayh, 675 but also to Tawus, 
Ibn al-Musayyab, Abu Salama ibn c Abd al-Rahman, Nafi‘, Sa id ibn 
Jubayr and 'Ata> ibn abl Rabah. 676 In addition to his Kufan strand 
of transmission a Hijazi one is thus also discernible. 

Of 'Abd al-Kanm’s traditions of the Companions, two thirds have 
no isnad. He usually cites Ibn Mas'ud, who died in the year 32/652-S 677 
and whom he cannot himself have met, without identifying infor¬ 
mants; sometimes, however, he names as a source the “companions 
of Ibn Mas c ud,” 678 from whom he probably has—directly or indi- 
rectly—the entire tradition of Ibn Mas'ud. He practically never cites 
sources for 'Umar; an exception is formed by an ‘Umar/'Ali dictum 
from al-Hasan [al-Basri?]- 679 A few of c Abd al-Karlm’s c AlT tradi¬ 
tions and one c Amr ibn al-‘As tradition have more precise statements 
of provenance: He has them primarily from Kufan tabi'un such as 
Abu 'Ubayda ibn ‘Abd Allah ibn Mas'ud (d. 83/702),' 5 "° Abu Musa, 
i.e. probably Malik ibn al-Harith al-Sulami (d. shortly before 
95/713-4), S8i Salim ibn abT 1-Ja‘d (d. between 99/717-8 and 101/ 
719-20), 682 but also the Meccan Mujahid. In addition there are also 
“the companions of ‘All” 683 as a rough statement of provenance for 
traditions of ‘All without any isnad at all. 'Abd al-Kanm’s lew hadiths 
of the Prophet sometimes have a continuous isnad- like tire Hijazi: 
c Amr ibn Shu'ayb ahuhu- -‘Abd Allah ibn c Amr [ibn al-'As]—the 
Prophet 684 —, sometimes no isnad. m From tabdun 'Abd al-Karim gen¬ 
erally reports directly; from the Hij^i scholars they are usually response 
to questions which he asked them himself. All in all, one must class 


13772. 

13770, 13880, 13916. 
16. 


674 Cf. AM 6: 10827, 11301, 11393; 7: 

Cf. AM 6: 10878, 11163, 11183. 

676 Cf. AM 6: 10571, 11460; 7: 13765, 

677 Cf. Khalifa ibn Khayyat, Tabaqat , p. 

™ Cf. AM 6: 10827, 11098; 7; 13657. 

679 AM 6: 10877. 

680 Cf. Khalifa ibn Khayyat, Tabaqat, p. — 

Cf. the editor’s note on AM 6: 10626 and Ibn Hibban, Mashahir, no. 786. 

682 Cf. Khalifa ibn Khayyat, Tabaqat, p. 156. 

683 E.g. AM 7: 13657. 

eK E.g. AM 7: 13864 (Ibn Jurayj is missing between 'Abd al-Razzaq and Abd 
al-Karim through an oversight of the editor or ol a transmitter). 


153. 



Iris use of the isnad as rather under-developed in comparison to other 
contemporaries. This does not speak for the assumption that Ibn 
Jurayj or 'Abd al-Karim himself invented this traditions. In die cases 
where he states an informant, he probably actually has the tradition 
in question from him. He clearly draws the rest from usually Kufan 
sources of die second half of the first/seventh century which he either 
could not remember in detail or did not think it necessary to name. 

Ibn Jurayj’s tradition from 'Abd al-Karim is introduced with 
approximately the same frequency by the formulae “ akhbararti' and 
“ c an,” rarely by “qala (/?).” There are also direct questions to him by 
Ibn Jurayj. 686 

Dawud ibn abr Hind 

He is considered one of the scholars of Basra and died in 137/754—5, 
139/756-7 or 140. 687 Ibn Jurayj’s tradition from him is not very 
extensive. 688 Nevertheless, some characteristics can be noted. He trans¬ 
mits only material of others, no dicta of Dawud’s own. It contains 
in equal parts traditions about Companions of the Prophet and their 
Successors, and only rarely haditfis of the Prophet. His traditions of 
the sahaba and the Prophet generally have isnads, which, however, 
sometimes display anonymous links. Dawud’s sources for these tra¬ 
ditions are not always Basrans or Iraqis—as one might suspect—, 
rather, in addition to Kufan isnad i 689 there are also those with Syrian 
and Meccan informants. 690 Of the scholars of the tabdun generation 
he cites exclusively dicta and responsa of the Medinan Sa'id ibn al- 
Musayyab which he heard from him himself. 691 The tradition of 
Dawud ibn abi Hind is thus not typically Basran or Iraqi but has— 
so far as one can see from the narrow textual basis—a HIjazf infu¬ 
sion. Ibn Jurayj usually introduces it with “akhbarani seldom with 
“haddathana” or ‘“an.” 


m E.g. AM 6: 10827, 10878, 10973. 

687 Cf. Khalifa ibn Khayyat, Tabaqat, p. 218. Ibn Hibban, Mashahir, no. 1187. 

688 About 0.6% of the total work. 

_ 689 E.g. AM 7: 12322 (NN—‘Abd al-Rahman ibn abr Layla—‘Umar), 13074 
('Amir al-Sha'br—[instead of “ aw ” one should read ‘“an”] ‘Abd Allah ibn Q_ays 
[i.e., Abu Musa al-Ash'an]—‘Uthman). 

690 E.g. AM 6: 11079 (Yazld ibn abl Maryam—Abu ‘Iyad—Ibn 'Abbas), 7: 12476 
('Abd Allah [ibn ‘Ubayd ibn ‘Umayr]—NN min Bam Raziq [Medina]— ['ultima 1 of 
Medina]—the Prophet). 

691 Cf AM 6: 11048, 11359; 7: 12431. 
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Ayyub ibn abr Tamlma 

He has the nisba al-Sakhtiyam and is likewise is one of the scholars 
of Basra. He died in 131/748—9 or 132. 692 His tradition with Ibn 
Jurayj has a clearly Basran background. His main source for tradi¬ 
tions of the Prophet and the sahaba is Ibn Sirin (d. 110/728—9), 693 
more rarely Yahya ibn abl Kathlr (d. 129/746—7), 694 but he also 
transmits from Meccan and Syrian informants. 695 Isnads are gen¬ 
erally present. Legal opinions of labiun and of his own are absent. 
Ibn Jurayj 5 s introductory formulae axe primarily ‘“an,” more rarely 
“ akhbaram.” 

d. Ibn Jurqyj’s Syrian sources 

Only two Damascene scholars are relatively frequently cited by Ibn 
Jurayj: Sulayman ibn Musa and ‘Ata 5 al-Khurasanl. Together they 
comprise less than 2% in the work of Ibn Jurayj as a whole. 

Sulayman ibn Musa 

He died in 115/733-4 or 119/737. 696 Ibn Jurayj’s tradition from 
him contains, in addition to some legal dicta of Sulayman’s own, 697 
primarily dicta and responsa of Syrian tabi‘un such as Qablsa ibn 
Dhu 5 ayb (d. 86/705), Makhul (d. 112/730-1, 113 or 114), Raja 5 ibn 
Haywa (d. 1 12) 698 and verdicts or statements of Umayyad caliphs 
such as ‘Abd al-Malik and ‘Umar ibn ‘Abd al-‘Aziz, 699 but also a 
few traditions of the Prophet 700 and 'Umar.' 01 The hadiths of the 
Prophet derive from Medinan circles (Ibn Shihab—‘Urwa ibn al- 
Zubayr, Naff); their isnads are sometimes continuous, sometimes 
defective, and the ‘Umar traditions have no isnad. For ‘Umar ibn 
‘Abd al-‘AzIz the source is Raja 5 ibn Haywa; the ‘Abd al-Malik 
reports have anonymous sources or none at all. The tradition of 


692 Cf. Khalifa ibn Khayyat, Tabaqat, pp. 218. Ibn Hibban, Mashahir, no. 1183. 

693 Cf. AM 6: 10257, 10317, 10346; 7: 13010. 

691 E.g. AM 6: 10306. 

695 E.g. AM 6: 10306; 7: 13010 (Tkrima—Ibn ‘Abbas). 12948 (Raja’ ibn Haywa— 
Qablsa ibn Dhu’ayb—'A’isha). 

696 Cf. Khalifa ibn Khayyat, Tabaqat, p. 312, Ibn Hibban, Mashahir, no. 1415. 

697 Cf. AM 7: 12514, 12692, 13155, 13299. 

698 Cf. AM 7: 12496, 12515, 13787. 

699 Cf. AM 7: 12515, 13409, 13739, 13787. 

700 AM 6: 10472; 7: 12638. 

701 AM 6: 10877; 7: 13155. 


Sulayman ibn Musa is largely to be regarded as genuinely Syrian. 
Ibn Jurayj usually cites it with “ akhbaram ,more rarely with “‘an ” 
“qala (It)” “samritu” or “ sa’altu 

‘Ata 5 al-Khurasanl 

‘Ata 5 ibn abl Muslim al-Khurasanl died in 133/750-1. 702 Ibn Jurayj’s 
tradition from this younger Damascene scholar has a completely 
different profile from that of Sulayman. It is largely (70%) a tradi¬ 
tion of Ibn ‘Abbas supplemented with a few traditions of the Prophet. 
‘Umar and ‘Uthman. Some times it refers to Ibn ‘Abbas himself as 
a legal authority, sometimes he functions only as the transmitter of 
legal verdicts of the Prophet and the first two caliphs. ‘Ata 5 al- 
Khurasam names informants neither for his Ibn ‘Abbas material nor 
for his hadiths of the Prophet which do not run through Ibn ‘Abbas. 
Only m one case does he specify Ibn Shihab as his source for deci¬ 
sions of ‘Umar’s and ‘Uthman’s with the formula “akhbaram.” This 
is not a proper isnad. For this reason one may wonder whether ‘Ata 5 
has his Ibn Abbas traditions, which furthermore have no indication 
of direct reception from Ibn ‘Abbas, from the latter himself or at 
second hand. Between the death dates of the two lies a timespan of 
65 years. If he was over 80 years old at his death, he could still 
have heard from Ibn ‘Abbas in his youth. It is true that the rijdl 
experts give 50/670 as his year of birth—accordingly he would have 
been 18 years old at the death of Ibn ‘Abbas, but they are never¬ 
theless unanimously of the opinion that he did not himself study 
with Ibn Abbas. 703 Since ‘Ata 5 does not reveal his sources, the age 
provenance and authenticity of these Ibn ‘Abbas traditions cannot 
be determined more exactly. To Ibn Jurayj, however, either ‘Ata 5 ’s 
personality or his tradition or both seem have merited consideration, 
otherwise he would not have passed on these texts. He usually intro¬ 
duces them with “akhbaram ” more rarely with ‘“an.” 


702 Cf. Khalifa ibn Khayyat, Tabaqat, p. 313. al-Dhahabl, Milan, vol. 2, p. 198 
Ibn Hajar, Tahdhib , vol. 7, p. 213. ‘ 

voL 3 > P- 334 ' al-Nawawr, Tahdhib, vol. 1, PP . 

1 f V fJ\ P t 1 J 98 ’- 199 - Ibn ^jar, Tahdhib, vol. 7, pp. 

t l nii iTT- lib 2 5 ' J Car ° f bmh 50 denves from Yahya ibn Ma‘in 'an Malik 
(al-Dhahabi, Milan, vol. 2, p. 198). 




234 


CHAPTER THREE 


2. The value of Ibn Jurayfs sources for the history of early 
Islamic jurisprudence 

a. The authenticity of Ibn Jurayj’s tradition 

The profiles of Ibn Jurayj’s 21 most-quoted sources allow a number 
of conclusions. One has to do with the authenticity of the Ibn Juray] 
material. In the context of my argumentation for the authenticity of 
his tradition from 'Ata 5 ibn abi Rabah I had adduced the strongly 
differing magnitude of the sources to which Ibn Jurayj refers, and 
within these sources the differing distribution of the literaj genres, 
as important criteria of authenticity. The preceding profiles, from 
‘Ata 5 ibn abr Rabah up to 'Ata 5 al-Khurasani, show that die differences 
between Ibn Jurayj’s individual sources go far beyond aspects of 
magnitude and genre and that actually the tradition of each indi¬ 
vidual source has very distinctive features, even if certain regional 
commonalities or ones conditioned by provenance are discerm e. 
The differences which make up the profile of each source are to be 

observed on several levels: . 

1. The proportion of ra’y to traditions from others in the source 

itself' or from its main authority is subject to great fluctuations. lor 
instance, die share of with ‘A*’ ibn abi Rabah is 80/«,, Ibn 
Tawus—Tawus 85%, Ibn Shihab 54%, ‘Amr ibn Dinar 42 /o, Ibn 
TJrwa-—'Urwa ibn al-Zubayr 40%, Yahya ibn Sa c Td—Ibn al-Musayyab 
30% and 'Abd al-Karim 31%, while with others such as, for instance, 
'Amr ibn Shu'ayb, Sulayman ibn Musa, Ibn abi Mulayka and Musa 
ibn 'Uqba Htde or no personal material is to be recorded. 

2. Equally significant differences are disclosed when one takes into 
consideration the relationship between Ibn Jurayj’s source and the 
latter’s main authority and the amount transmitted from W In 
some cases there are student-teacher relationships, as with Aja 
Ibn 'Abbas, 'Amr—Abu 1-Sha'tha 5 , Abu 1-Zubayr-Jabir ibn Abd 
Allah, Yahya ibn Sa'Td—Ibn al-Musayyab, and Musa ibn Uqba 
Naff; with others also son-father relationships, as in the case of Ibn 
Tawus—Tawus, Hisham ibn 'Unva—'Urwa ibn al-Zubayr, and Ja far 
ibn Muhammad—Muhammad ibn 'Air, or ties of clientage as with 
Naff—Ibn 'Umar. Some of these pairings are almost exclusive in 
character, i.e. they have material only from their father or master 
and from no one else, such as Ibn Tawus—Tawus, Ibn Unva 
'Urwa Musa ibn ‘Uqba—Nafi', and Ja'far ibn Muhammad 
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Muhammad; some simply depend more or less strongly on their most 
important teachers, such as 'Ata 5 , 'Amr, Abu 1-Zubayr, Yahya ibn 
Sa'Id and Ayyub ibn abi Tamima. 

In addition there are sources in which such student-teacher or 
son-father relationships do not set the tone; rather, either a multi¬ 
plicity of sources—as with Ibn Shihab, Sulayman ibn Musa and oth¬ 
ers—or a specific regional selection or one centered on a specific 
group of authorities sets the scene, as is conspicuous, for instance, 
with 'Abd al-Karim, ‘Ata 5 al-Khurasam, 'Amr ibn Shu'ayb and Ibn 
abi Mulayka. 

3. Ibn Jurayj’s individual sources vary strongly in their propor¬ 
tions of traditions from the Prophet, the sahaba , and the tab fun. Only 
one tradition—that of 'Amr ibn Shu'ayb—contains primarily hadlths 
of the Prophet; in some their proportion fluctuates between 20 and 
30%, thus for instance with 'Ata 5 ibn abi Rabah, Abu 1-Zubayr, Ibn 
abi Mulayka, Ibn Shihab, Hisham ibn 'Urwa and 'Ata 5 al-Khurasam, 
while others—such as 'Amr ibn Dinar, Ibn Tawus, Yahya ibn Sa'id, 
Musa ibn 'Uqba, 'Abd al-Karim, Nafi'—have only few traditions 
of the Prophet or none at all. High proportions of traditions of 
the sahaba are found, for instance, with 'Ata 5 ibn abi Rabah, Abu 
1-Zubayr, Ibn abi Mulayka, Musa ibn 'Uqba, Nafi', Yahya ibn Sa'id, 
‘Abd al-Karim and 'Ata 5 al-Khurasam; they make up between 35 and 
45% with, for instance, 'Amr ibn Dinar, Ibn Shihab, and Hisham ibn 
'Urwa; 'Amr ibn Shu'ayb and Ibn Tawus have conspicuously few. 

Only the tradition of Ibn Tawus contains a preponderance of 
material from the tabfun; with some a volume of 30-40% is to be 
observed, as for instance with 'Amr ibn Dinar, Hisham ibn 'Urwa, 
Yahya ibn Sa'id and 'Abd al-Karim; Ibn Shihab, Abu 1-Zubayr, 
‘Ata’ ibn abi Rabah, Ibn abi Mulayka, and 'Amr ibn Shu'ayb have 
distinctly fewer; none at all are found with Musa ibn 'Uqba, Nafi' 
and 'Ata 5 al-Khurasani. 

4. The use of the isnad or the identification of informants for tra¬ 
ditions varies in the individual sources of Ibn Jurayj. Isnads are very 
rare with 'Ata 5 ibn abi Rabah and Ibn Tawus; they reach less than 
50% with, for instance, Ibn abi Mulayka, 'Amr ibn Shu'ayb, 'Abd 
al-Karim and 'Ata 5 al-Khurasani. Chains of transmission and infor¬ 
mants are frequent above all with the Medinans like Ibn Shihab, 
Hisham ibn 'Urwa, Yahya ibn Sa'id, and Musa ibn 'Uqba, but also 
with the Meccans 'Amr ibn Dinar and Abu 1-Zubayr, who show a 
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quite pronounced Medinan influence in other ways as well or who 
are known to be of Medinan origin. 

5. Large variations are to be observed in the terminology of trans¬ 
mission with which Ibn Jurayj cites his sources. For instance, the 
usage of the word ‘“an” varies between 0 with Ibn abi Mulayka and 
60 to 80% with Yahya ibn Safid, Musa ibn ‘Uqba and ‘Amr ibn 
Shu'ayb. Between the two lie those with relatively few ‘“an” tradi¬ 
tions, such as those of Abu 1-Zubayr and ‘Amr ibn Dinar, and oth¬ 
ers in which “W’ occurs with a frequency between 30 and 45%, as 
in the cases of Hisham ibn c Urwa, Ibn Shihab, Ibn Tawiis, c Ata 3 
ibn abi Rabah and c Abd al-Karlm. The usage of the formula “samftu” 
displays fluctuations as well. With some informants Ibn Jurayj uses 
it not at all, with others rarely, but in individual cases conspicuously 
often, as, for instance, in the traditions of Ibn abi Mulayka. Similarly 
unusual preferences for specific termini of transmission are sometimes 
also observable on the part of Ibn Jurayj’s informants, for instance, the 
almost exclusive use of “ samftu ” with Abu 1-Zubayr. The heterogene¬ 
ity of the structure of transmission furthermore speaks against the 
assumption that one can use it to determine written or oral transmis¬ 
sion of individual traditions. With the tradition of Ibn Jurayj at least— 
with a few exceptions, like that of Mujahid—this is not possible. 704 

These are the five most importance dimensions by which the 
differing characters of the individual source-profiles can be formally 
represented. The individuality of each individual source and the many 
characteristic differences between them reduce to absurdity the the¬ 
sis that Ibn Jurayj forged it all, produced the texts himself, projected 
them onto older authorities and fabricated the chains of transmis¬ 
sion or informants for them. Such diversity cannot be the result of 
systematic forgery, but can only have developed historically. This 
means that the traditions for which Ibn Jurayj names specific per¬ 
sons as sources actually derive from them and are in this sense 
authentic. A popular trick to circumvent the problem that the texts 
are too heterogeneous to have been forged by a single person is to 
claim that the transmitter in question—in this case Ibn Jurayj—was 
not, or only in part, the forger, but rather a multiplicity of unnamed 


704 Only die assumption that the formulae “samftu” “qala li,” and so forth des¬ 
ignate heard texts is probable. This, however, does not preclude the possibility that 
they were also recorded in writing. 
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contemporaries from whom he obtained his material and adorned 
it with his name; or that it was later generations who illegitimately 

vm de , U u. 0l r h i S name - This is a Schachtian mode of argumentation 
( he bulk of the traditions which go under his name must be cred- 
ited to anonymous traditionists in the first half of the second/eighth 
century ). J Such invention of anonymous parties as supposed orig¬ 
inators of the inconsistencies cannot, however, be accepted as a 
scientifically satisfactory explanation, since it transfers the problem 
from the known and testable to the realm of speculation. I do not 
dispute that there were forgers of hadiths and isnads in the first/sev¬ 
enth and second/eighth century and that it is among the duties of 
the historian to discover who fabricated traditions and chains of 
transmission, when, where, how, and why. However, I consider the 
prevailing theory which assumes—to overstate the case somewhat— 
that the stock of traditions up to the emergence of the .great col¬ 
lections of the third/ninth century and beyond is primarily'the work 
of hundreds of unknown forgers, while the names of transmitters 
stated in the traditions themselves have little to do with it, to be a 
great error and devoid of all historical probability. 

To the wholesale denial of the credibility of the information about 
transmitters which has led to paralysis of research in this area one 
may object that it is possible to detect forgeries through comparison 
o the traditions in early and late collections. Schacht himself men¬ 
tioned the fact, already known to Muslim Hadlth criticism, that the 
isnads of later collections are considerably better and more complete 
This is a possible point of departure to unmask forgeries and amend¬ 
ments of mads and their originators. From the observation that chains 
of transmission and hadiths were forged one may not conclude that 
everything was forged, or that the authentic and the fake can no 
longer be distinguished from each other. Investigation of a strand of 
transmission in an early collection of traditions—the material of Ibn 
Jurayj in the Musannaf of ‘Abd al-Razzaq—shows that criteria can 
certainly be developed to separate credible traditions from ques¬ 
tionable ones or those which cannot be evaluated. A comparison of 
this early stock of traditions (first half of the second/eighth century) 
with that of the collections of the second half of the third/ninth cen¬ 
tury and later may yield rather precise information about the volume 


Gf. Schacht, Origins , p. 179 and passim. 
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of forgeries, the forgers and their motives. This is a research task 
which has yet to be taken in hand. 706 

b. Characteristics of the early legal centers 

In addition to significant criteria of authenticity, Ibn Jurayj’s more 
important sources yield further insights into the structures of devel¬ 
opment of Islamic jurisprudence between 50/670 and 150/767. They 
supplement the picture emerging from the traditions of ‘Ata 3 and 
'Amr, and permit a view beyond Mecca into other centers of legal 
scholarship. 

‘Ata/ ibn abi Rabah owes a portion of his legal knowledge, and 
probably also the impetus to pursue such questions, to his teacher 
Ibn ‘Abbas. 707 The formative influence of this personality on the 
development of Meccan legal scholarship is also to be detected in 
the case of the younger ‘Amr ibn Dinar, who received his educa¬ 
tion primarily from students of Ibn ‘Abbas through whom he also 
received and passed on his teachings. 708 A similar situation is to be 
observed with a few other Meccan contemporaries of the two men. 
Mujahid was, like 'At;T, a student of Ibn ‘Abbas, and cites him with 
corresponding frequency. Abu 1-Zubayr, 709 Hasan ibn Muslim, 710 and 
Ibrahim ibn Maysara 711 transmit many legal opinions and traditions 
from students of Ibn ‘Abbas such as Abu l-Sha c tha/ > and Tawus, 
among others. This “school” clearly dominated among the scholars 
of Mecca. A characteristic of the students of Ibn ‘Abbas which deci¬ 
sively shaped Meccan fiqh is that primarily their own legal opinions 
and only relatively few traditions from others are preserved in die 
work of the Meccan Ibn Jurayj. This is true of ‘Ata 5 , Tawus, Mujahid 
and Abu 1-Sha‘thah When they name authorities, they naturally cite 


706 The works of G. H. A. Juynbolls are the most recent ventures in this area. 
His concentration on the biographical material, and practically exclusively on die 
traditions of the Prophet, has resulted in a number of remarkable conclusions, espe¬ 
cially with respect to the scope and technique of isnad forgery, which were in part 
familiar to the Muslim scholars themselves. Through the inclusion of older sources 
which do not contain only hadtths of the Prophet, like die Musannqf of ‘Abd al- 
Razzaq or of Ibn Abi Shayba, it will, however, certainly be possible to get further. 

70/ See p. 146. 

708 See pp. 20! ff. 

709 See pp. 208 ff. 

710 See p. 214. 

711 See p. 215. 
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their teacher Ibn ‘Abbas most frequently, but aside from him they 
like to refer to decisions of the second caliph, ‘Umar. ‘Umar is a 
standard authority in Mecca; he is valued by scholars who do not 

e ong to the circle of Ibn ‘Abbas—such as ‘Amr ibn Shu‘ayb 712 — 
as well. With those students of Ibn ‘Abbas who taught primarily 
their own legal opinions, the Prophet played no prominent role- he 
is generally cited more rarely than Ibn ‘Abbas, by some about as 
rrequendy as Umar, by others scarcely at all. 

One may not, however, generalize these preferences. In Mecca 

Vtk u- S ° kgal scholars who were unconnected with the school 
of Ibn Abbas or were only partially committed to it, like Ibn abi 

u ayka and Abu 1-Zubayr. No personal legal opinions are reported 
from either of them. Ibn abi Mulayka seems particularly to have 
collected caliphal rulings, while Abu 1-Zubayr was formed by the 
legal views of the Companion of the Prophet Jabir ibn ‘Abd Allah, 
ihese were this is also confirmed by traditions of ‘Ata’ 71L - like 
those of Am ‘Abbas and Ibn ‘Umar, in demand in his lifetime, but 
they did not become as influential as the teachings of the latter. 

e the Meccan scholars of the first/seventh and opening second/ 
eighth century preferred to cite legally knowledgeable Companions 
of the Prophet, in neighboring al-Ta’if there was a faqih who based 
his raj) not only on the Qur’an, which was fundamental in the school 

°\ lb c n u Ah )a 7 S ; aS weU -- but Primarily on hadlths of the Prophet: ‘Amr 
ibn Shu‘ayb. m 

The schoo! of Ibn ‘Abbas was not limited to Mecca. Through 
Abu 1-Sha‘tha 3 (Basra), SaTd ibn Jubayr (Kufa) and Tawus (San‘a>) 
it spread in Iraq and in Yemen, and its influence is discernible in 
byna as well with a scholar such as ‘Ata 3 al-KJiurasani. These 
branches did not develop in isolation from each other, but contin¬ 
ued to exercise a fertilizing effect on Mecca—which can be consid- 
ered as the center of the school, since most of the students of Ibn 
Abbas had settled there—as is shown by Abu 1-Sha‘tha’s influence 

01 ' lbn Dmar7 ' and tbe wide reception of the fiqh of Tawus 

and of Ata’ al-Khurasanfs Ibn ‘Abbas material by Ibn Jurayj. 716 


7,2 See pp. 212 f. 

713 See p. 143. 

714 See pp. 212 f. 

715 See p. 199. 

716 See pp. 216, 233. 
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THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 


This is not the place to depict the development of Medinan fiqh, 
but since it excercised influences on the Meccan jiiqahd 3 on the basis 
of which it is possible to reach conclusions about the early legal 
scholarship of Medina, let us permit ourselves some remarks on the 
subject. 717 

The teachings of the more important early Medinan juqaha 1 con¬ 
tain a larger proportion of traditions than is the case with the stu¬ 
dents of Ibn ‘Abbas such as ‘Ata 3 and Tawus, who taught primarily 
their own rdy. With Sa'id ibn al-Musayyab and Ibn Sliihab. it is 
true, their own legal opinions are also well represented, but c Urwa 
ibn al-Zubayr and—in an extreme form—Naff give preference to 
hadlth. For the scholars of Medina as well, the second caliph ‘Umar 
was an important legal authority, cited with greater or lesser fre¬ 
quency by all. In addition to him there dominates no individual per¬ 
sonality like Ibn ‘Abbas in Mecca; rather, Medinan fiqh refers to 
several sources: above all to the Prophet (‘Urwa ibn al-Zubayr, Ibn 
Shihab) and ‘Abd Allah ibn ‘Umar (Nafi‘, Ibn Sliihab), but also to 
the third caliph ‘Uthman, among others. 

About the situation of fiqh in Syria and Iraq in die course of the 
first century, on the basis of Ibn Jurayj’s tradition from Sulayman 
ibn Musa and ‘Abd al-Karim 718 one can say only that there too 
there was a local tradition which articulated itself in ra 3 y and hadlth, 
and that in Iraq Ibn Mas'ud and ‘All in addition to ‘Umar were 
preferred reference figures for juridical precedents. 

c. The use of the isnad 

A third point which may be kept in mind as a result of the exam¬ 
ination of Ibn Jurayj’s sources relates to the use of the isnad or the 
naming of informants for traditions of which one was not the eye- 
or earwitness. It has already been mentioned that the use of the 
isnad varies gready with the early juqaha 3 , that the Meccans—espe¬ 
cially the students of Ibn ‘Abbas—and the Iraqi 'Abd al-Karim trans¬ 
mit more often without than with an isnad, while in the case of the 
Medinans and those Meccans who display stronger Medinan influences 
the opposite is true. 719 This could be an indication that the naming 


717 They are to be considered provisional, not only because of the relatively small 
textual basis, but also because the latter represents only a selection from Ibn Jurayj. 
716 See pp. 226-232. 

719 See pp. 235 f. 



of informants and transmission with isnads were practiced particu¬ 
larly in Medina, and that the custom perhaps also originated there. 
This hypothesis gains even more weight if one examines more closely 
the isnads of a few non-Medinans: one finds in them abundant 
Medinan informants. On the other hand, it is to be observed that 
above all Ibn Jurayj’s older informants, who flourished in the first/sev¬ 
enth century, more seldom supply isnads than those who died after 
118/736. One can probably interpret this to mean that in the first/sev- 
enth century the supplying of an isnad was rather the exception than 
the rule, but that from the beginning of the second/eighth centuiy 
the use of the isnad asserted itself more and more. This should only 
be understood as a tendency. Among the older transmitters there 
were already some who provided the majority of their indirect tra¬ 
ditions with statements of provenance—for instance, Nafi‘ or Sulayman 
ibn Musa—, and among the younger ones there were some—like 
‘Abd al-Karim or ‘Ata 5 al-Khurasani—who did this more seldom. 

On the other hand, with respect to quality there is at first glance 
no trend from worse to better isnads up to tire middle of the sec¬ 
ond/eighth century to record. It is true that ‘Ata 5 ibn abl Rabah 
has few isnads , but these are usually continuous; ‘Amr ibn Dinar uses 
the isnad much more frequently, but only about 60% of his isnads 
are complete. A similar situation pertains with, for instance, Ibn abi 
Mulayka (d. 118/736), who has few but continuous indications of 
transmitters, while many defective isnads are found with Yahya ibn 
Sa‘id (d. 143/760—1). This fact does not speak for the assumption 
that in the first hall' of the second/eighth century isnads were already 
being systematically forged. If one investigates more precisely where 
the weaknesses of the isnads lie, it becomes clear that except in the 
rarest of cases the responsibility lies not with Ibn Jurayj’s sources, 
but with their informants; that is, the discontinuities usually date 
from the first century. This conclusion fits the observation made 
above, that at this time the use of the isnad was not yet customary. 
This explains the weaknesses of isnads with the scholars of the sec¬ 
ond half of the first/seventh century. That they were not eliminated 
also speaks against the hypothesis of forgery. It is interesting to note 
that with hadiths of the Prophet the use of the isnad is, it is true, 
more frequent and their isnads are often more complete than in the 
case of other authorities, but that the discrepancy is much less 
significant that one might suspect: 68% of the traditions of the Prophet 
have an isnad, which in 69% of the cases is continuous; with the 
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others 59% have isnads , of which 62% are complete. It is true that 
a tendency to make fuller statements of origin for traditions of the 
Prophet is beginning to become apparent up to the middle of the 
second century, but it is not yet highly pronounced. 

d. Ibn Jurayj’s anonymous traditions 

In addition to material from others for which Ibn Jurayj specifies 
his sources, he also transmits material without naming his informant. 
It comprises about 7.9% of his work as a whole. He introduces these 
texts of anonymous origin with various formulae. Most often occur 
“ukhbirtiC’ or “ huddithlu ‘an/anna” (it was reported to me from/that), 720 
more seldom “ balaghanl ‘an/anna” (it reached me from/that), “akhbaram 
rajul ‘an/anna! ’ (someone reported to me), “ man usaddiq” (someone I 
consider reliable), “ man samfa X” (someone who heard X), “ ghayr X” 
(someone other than x), “bad min ” (some people from), or simply 
“ qala ” of a person who cannot be documented as a direct source of 
Ibn Jurayj’s. 

At the head of the authorities to whom these anonymous tradi¬ 
tions refer stands the Prophet (23%). He is followed by 'Umar (13%), 
'Air and Ibn Mas'ud (8% each), a number of completely anonymous 
traditions (6%) and Ibn ‘Abbas (4%). Next place is taken by a group 
of caliphs and scholars of the generation of the tabfun (4~3%): 'Umar 
ibn 'Abd al-'AzIz, 'Abd al-Malik, Sa'id ibn Jubayr, Sa'ld ibn al- 
Musayyab, Shurayh and al-Hasan al-Basri. The next place in the 
scale of frequency is shared by a number of Companions of the 
Prophet (2-1%): 'Uthman, Salman al-FarisT, 'A’isha, Zayd ibn Thabit, 
al-Zubayr, Ibn 'Umar, Abu Hurayra and ‘Amr ibn al-'As. The final 
place is again taken by scholars of the generation of the tabfun (1%): 
Nafi', ‘Ala 3 ibn abi Rabah, Ibn Shihab, Tawus, al-Sha'bt, 'Urwa 
ibn al-Zubayr and Sulayman ibn Yasar. 

By an anonymous tradition I mean simply one for which Ibn 
Jurayj names no direct source. “Anonymous” does not mean that 
no informant at all is named as a link. That may be the case, but 
need not be. Between the elder tabfun and Urn Jurayj lies a gap of 


72(1 That with Ibn Jurayj the formulae “ ukhbirtu ” and “ huddithtu” indicate recep¬ 
tion in the form of wijada (cf. Sezgin, Geschichte, vol. 1, pp. 78 f.) is in most cases 
unlikely, but possible in some, e.g. in the indirect references to traditions of ‘Ikrima 
[mawla of Ibn ‘Abbas], Sa £ rd ibn Jubayr, al-Hasan [al-Basri] and Makhul. 
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only one generation. Thus, further informants for his anonymous 
traditions from them are scarcely to be expected, since it is precisely 
the link to them which is not named. In the anonymous texts infor¬ 
mants for tabfun do, in fact, appear only in exceptional cases. 721 On 
the other hand, in those from the sahaba and the Prophet partial 
isnads are not unusual. Sometimes they lack only the link immedi¬ 
ately before Ibn Jurayj. It is conspicuous that with the anonymous 
hadlths of the Prophet usually (78%) such a~—sometimes multiply— 
interrupted isnad is present, and thus that only a very small portion 
are cited by Ibn Jurayj without any statement of provenance at all. 
The case is different with the traditions of the sahaba. Here it is only 
the texts from Ibn 'Abbas for which one of his students is usually 
named as an indirect source, while those from 'Umar, 'All and Ibn 
Mas'ud only very rarely have further informants. 

The textual group of anonymous traditions in the work of Ibn 
Jurayj contains a number of features which confirm the foregoing- 
conclusions about the authenticity of the Ibn Jurayj material in the 
Musannaf of 'Abd al-Razzaq and the knowledge it yields about the 
early discipline of juridical tradition. 

1. The fact that Ibn Jurayj claims to have 90% of his material 
from specific informants but leaves 8% without statements of prove¬ 
nance speaks against the assumption that his informants are fabri¬ 
cated; since, if he had a motive to father his traditions on others, it 
would have affected all the texts. It is, however, largely the same 
authorities whom he cites both with and without statements of source. 
If he is a forger, why does he report anonymously from ‘Urwa ibn 
al-Zubayr, whose texts he generally records having from the latter’s 
son Hisham? Why does he cite Nafi', Ibn Shihab and even his 
teacher ‘Ala’ indirectly and anonymously, although he was in con¬ 
tact with them and otherwise always passes on their teachings and 
traditions directly? For what reason does he transmit hadlths of (he 
Prophet which for a continuous isnad lack only the link before him¬ 
self, which would be so easy to fabricate, and traditions of the Prophet 
completely without informants, although he was familiar with a num¬ 
ber of good isnads ? On the contrary, all of these indices suggest that 
Ibn Jurayj’s statements of sources, when he makes them, are credi¬ 
ble and that he actually received from his informants the traditions 

721 E.g. AM 6: 11146 (balaghani ‘anjdbix [ibn Yazid ibn al-Harith?] ‘an ai-Sha c bl). 


244 


CHAPTER THREE 


THE DEVELOPMENT OF ISLAMIC JURISPRUDENCE 


245 


ascribed to them. The question of the form in which he obtained 
them from them-—whether he heard them, read them out loud him¬ 
self or simply copied from a written text is, it is true, not unim¬ 
portant, but it is not significant for the problem of the general 
authenticity of the tradition of Ibn Jurayj. The anonymous traditions 
are probably explained on one hand by Ibn Jurayj s honesty and 
precision: he left texts whose precise provenance he could no longer 
trace without a statement of origin, even in cases where particular 
informants absolutely forced themselves upon him, as, for instance, 
with TJrwa ibn al-Zubayr and Tawus. In other cases—for instance, 
when he says “akhbaram man usaddiq ”—he dispenses with the nam¬ 
ing of the informant for some reason, although he presumably knew 
who it was. 

With respect to the early discipline of tradition, Ibn Jurayj’s anony¬ 
mous traditions demonstrate that among the hadlths in circulation in 
the first half of the second/eighth century those from the Prophet 
were more frequently and better equiped with isnads than those from 
‘Umar, 'All and Ibn Mas'ud. Such a tendency is also to be observed 
in Ibn Jurayj’s sources which are known by name. 732 This allows us 
to conclude either that people began early to pay closer attention 
to the provenance of hadlths of the Prophet than they did with the 
traditions of the caliphs and the Companions, or that they early 
began to ascribe hadlths of the Prophet to well-known scholars. The 
two are not mutually exclusive, but neither will have been a gener¬ 
ally disseminated procedure, but rather limited to specific groups of 
people or circles of scholars. Ibn Jurayj’s anonymous hadlths of the 
Prophet with isnads show that he did not even always considei it 
necessary to retain and transmit his immediate source. In Mecca in 
the first half of the second/eighth century the naming of continu¬ 
ous chains of transmission—even for hadlths ot the Prophet thus 
cannot have been part of the general standard of the juridical tech¬ 
nique of transmission. 723 


722 With ‘Umar, for instance, in 62% of the cases informants are named, but 
only 40% of the isnads are continuous. 

723 That it was not very different in Medina is shown by Malik’s Muwattir. On 
this cf. Goldziher, Muslim Studies, vol. 2, p. 218. 


E. The Early Meccan Legal Scholars in the Light 
of the Biographical Sources 

The depiction of the development of Meccan fiqh has taken place 
exclusively' on the basis of the teachings of its most important repre¬ 
sentatives— c Ata’ ibn abf Rabah, ‘Amr ibn Dinar and Ibn Jurayj—, 
which were collected and transmitted by their students. Up to this 
point I have largely neglected the biographical reports about them. 
Only the chronological and geographical placement of the figures, 
i.e. approximately when they died and where they lived and worked, 
has been derived from the tabaqat works. This “one-sidedness” was 
intentional and has a methodological rationale. The credibility of the 
traditions about figures of the first/seventh and second/eighth cen¬ 
tury' contained in the biographical works is just as controversial as 
the teachings and traditions which are ascribed to them. Schacht 
and the majority of the non-Muslim scholars of this century con¬ 
sider the biographical information about the sahaba and tabi'un , i.e., 
the figures of the first century, to be largely unhistorical and leg¬ 
endary, and see scarcely any possibility of unraveling the tangle of 
truth and fiction. There is also a deep distrust toward the biographical 
information about figures of the second/eighth century, especially 
when it relates to their contacts to the preceding generation of schol¬ 
ars. Generally only the names, information about the place or places 
where they were active, and the death dates are accepted; every¬ 
thing else is generally subject to the suspicion of forgery, and it is 
left to the taste of the individual researcher what part of it he con¬ 
siders credible or otherwise. The claim that the traditions from the 
early legal scholars are predominantly later fictions necessarily goes 
hand in hand with the thesis that the information about them must 
also be forged to a greater or lesser extent. It was thus not advis¬ 
able to make the analysis of the Tradition material from the Meccan 
juqaha dependent on unconfirmed biographical traditions about them. 

Since it has emerged that c Abd al-Razzaq’s tradition from Ibn 
Jurayj and the latter’s tradition from At a’, c Amr and others are reli¬ 
able, that based on them historically secure statements about the 
teachings of legal scholars of the first and second centuries are pos¬ 
sible, and that, conversely, the hypothesis of forgery fails as a universal 
explanatory' model for the development of the legal traditions ascribed 
to them, the question of the source-value of the biographical litera¬ 
ture about the early juqaha 3 must be posed anew. Methodologically, 
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I proceed by gathering all the information about ‘Ata 5 , 'Amr and 
Ibn Jurayj from the biographical lexica accessible to me, which nat¬ 
urally represent only a sample of the extant biographical reports 
overall, in order to be able to determine on the basis of reported 
implausibilities, contradictions or tendentious statements whether 
forged traditions about them exist. In addition, I will attempt to 
identify the sources from which the biographical reports about the 
figure in question derive. 


1. ‘Ata 5 ibn abi Rabah m 


He had the kunya Abu Muhammad; his father’s name was Aslam. 725 
The latter is supposed to have been a Nubian who earned his liv¬ 
ing by weaving baskets. 726 His mother was a Negro by the name of 
Baraka. 72 ' ‘Ata 5 came from Yemen, more precisely from the town 
MuwalladI 1-Janad 728 -—the variants Walad al-Janad 729 and al-Janad 730 
are probably only inaccurate renditions-—but grew up in Mecca. He 
was a mawla (client) of the family ( al ) of Abu Khuthaym al-Fihri' 31 — 
variants: of Abu Maysara ibn abi Khuthaym al-Fihri, 732 of the Banu 


724 I have consulted primarily the following works: Ibn Sa'd (d. 230/844-5), 
Tabaqat, vol. 5, pp. 344-346, 354, 355, 404, vol. 2/2, pp. 133-134, vol. 7/2, 
p. 130, vol. 8, p. 100. Khalrfa ibn Khayyat (d. 240/854-5), Tabaqat, p. 280. al-Bukhan 
(d. 256/870), Ta’nkh, vol. 3/2, pp. 463-464. Ibn Qutayba (d. 276/889-10), Ma’arij.\ 
p. 154. Ibn abi Hatim (d. 327/938- 9), Taqdima, pp. 39, 130, 238, 243-245. Id., 
jarh, vol. 3, pp. 330-331. Ibn Hibban (d. 3547965), Mashahlr, no. 589. Id., Thiqdl, 
vol. 5, pp. 198-199. Abu Nu'aym (d. 430/1038-9), Hilya, vol. 3, pp. 310-325. al- 
Shirazi (d. 476/1083-4), Tabaqat, p. 69. al-Nawawi (d. 676/1277—8), Tahdhib, vol. 
1, pp. 333-334. Ibn Khaliikan (d 681/1282-3), Wajayat, vol. 2, pp. 423-425. al- 
Dhahabl (d. 748/1347-8), MTzdn, vol. 2, p. 197. Id., Tadhkira, vol. 1, p. 98. al¬ 
ls afadi (d. 764/1362-3), Nakt, pp. 199-200. Ibn Hajar (d. 852/1448-9), Tahdhib, 
vol. 7, pp. 199—203. 

' 2: ‘ Variant: Salim—probably a misreading of Aslam. It and the name of the 
grandfather, Safwan, are only in Ibn Khaliikan, Wafaydl, vol. 2, p. 423 (without 
statement of source). 

726 Only in Ibn Hajar, Tahdhib, vol. 7, p. 200 (following Abu Dawud [al-Sijistam], 
d. 275/888-9). 

727 Only in Ibn Qutayba, Ma’arif p. 154. al-Fasawi, Ma’rija, vol. 2, p. 18. Ibn 
Hajar, Tahdhib, vol. 7, p. 200. 

728 Ibn Sa £ d, Tabaqat, vol. 5, p. 344. Ibn Kha liika n, Wajayat, vol. 2, p. 423. al- 
Dhahabf, Tadhkira, vol. 1, p. 98. Ibn Hajar, Tahdhib, vol. 7, p. 200. 

729 Ibn Qutayba, Ma’arif, p. 154. 

730 Ibn Hibban, Thiqat, vol. 5, p. 198. 

731 al-Bukhari, Ta’nkh, vol. 3/2, pp. 463 f. Ibn Hibban, Mashahlr, no. 589; id., 
Thiqat, vol. 5, p. 198. 

' 32 Ibn Sa'd, Tabaqat, vol. 5, p. 344. Ibn Khaliikan, Wajayat, vol. 2, p. 423. 
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Fihr, 733 of Ibn Khuthaym al-Qurashl al-Fihri, 734 of Habiba bint 
Maysara ibn abi Khuthaym 735 —or of Banu Jumah; 736 both belong 
Quraysh. Ata is described as black-skinned, flat-nosed and kinky- 
haired,"' 7 which fits with the statements that both parents were 
Negroes. He had only one healthy eye, and later became completely 
blind; he was crippled, and limped. His hand is supposed to have 
been cut off at the downfall of the caliph Ibn al-Zubayr. 738 Under 
the suspicion of sympathizing with the Murjfa, in the year 93/711 
he—like Mujahid, c Amr ibn Dinar and SaYd ibn Jubayr, who was 
executed for this reason was for a time imprisoned at the instiga¬ 
tion of al-Hajjaj, the governor of Iraq. 739 

From his own statement that he consciously experienced the mur¬ 
der of Uthman (35/656) and recognized its implicadons, 740 it can 
be inferred that he was born at the beginning of Uthman’s caliphate 
and was about six to ten years old at his death. In addition to tins 
approximate information about his age, the statement is also trans¬ 
mitted from him that he was born two years after ‘Uthman assumed 
the caliphate—which was in the year 23/644. 741 Then he would have 
been ten years old at his death. The year 27/648 is also named as 
a birth-date, this seems to be based on a calculation assuming the 
year 115/733-4 as the date of death and a lifespan of 88 (lunar) 
years. 743 A longer lifespan is assumed by those who place his birth 
in the caliphate of TJmar. 744 Only seldom is his birth dated to the 
end of TJthman’s caliphate. 743 Ibn Sa‘d already names 114/732 as 
well as 115 as an alternative year of death. Khalifa ibn Khayyat has 


Khalifa ibn Khayyat. Tabaqat, p. 280. Ibn Qutayba, Ma’arij, p. 154. al-Shirazi, 
Tabaqat , p. 69. Ibn Khaliikan, Wajayat, > vol. 2, p. 423. 

734 Ibn abi Hatim, Jarh, vol. 3, p. 330. al-Nawawi, Tahdhib, p. 333. Ibn instead 
of abu is probably an error. 

,35 Ibn Hajar, Tahdhib, vol. 7, p. 200 (following Ibn al-Madlni, d 234/848-9) 

738 See notes 733 and 735. h 

“Kinky-haired” appears only starting with al-Shirazi. 

739 P a i ar > Tahdhib, vol. 7, p. 200 (source: Abu Dawud [al-Sijistam]. 

■ Cf. Madelung, Der Imam al-Qasim b. Ibrahim, pp. 232 f. (following al-Tabari 
Ta’nkh, vol. 2, p. 1262). 5 

740 Ban Sa'd, Tabaqat, vol. 5, p. 344. Ibn Hajar, Tahdhib, vol. 7, p. 202 al-Bukhari 
Ta’nkh, vol. 3/2, p. 464. 

/41 Ibn Hajar, op. cit. 

742 Ibn Hibban, Mashahlr, No. 589. Id., Thiqat, vol. 5, p. 199. 

lis Ibn Sa'd, Tabaqat, vol. 5, p. 346. Ibn Qutayba, Ma’arij p. 154. al-Shirazi, 
Tabaqat, p. 69. Ibn Khaliikan, Wajayat, vol. 2, p. 425. 

™. 0nl y al-Dhahabi, Tadhkira, vol. 1, p. 98. Also see note 749. 
al-Nawawi, Tahdhib , vol. 1, p. 333 (without a source). 
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117/735. 746 This uncertainty runs through the later biographical 
works, but 114 is considered most likely. 74 ' He is supposed to have 
died in the month of Ramadan. 748 His lifespan is usually given as 
88 years; only later appear the numbers 90 and 100, 749 which, how¬ 
ever, similarly seem to be drawn from early sources. 'Ata? had a son 
named Ya'qub. 750 

At the beginning of his career (?) he taught the Qur'an: 751 how¬ 
ever, he was above all considered a legal scholar and transmitter. 
Numerous biographical traditions show that learned and simple peo¬ 
ple came to 'Ata? in order to question him about legal and ritual 
information. In Mecca his activities as a mufti sometimes had an 
official character; probably on the basis of a decree of the governor 
of the Umayyad caliph, only 'Ata and, in his absence, Ibn abi Najih, 
were permitted to act as mitfiz. lb2 He was—next to Mujahid 753 —con¬ 
sidered as Ibn 'Abbas’s successor in the position of mufti of Mecca 754 
and as the most important and best mufti Mecca possessed around 
the turn of the century. 755 His sessions, in which he answered ques¬ 
tions and taught, took place in the mosque, i.e. in the Haram, where 
he also spent the night for the last two decades of his life. 756 His 


746 Khalifa ibn Khayyat, Tabaqat p. 280. al-Nawawi, op. cit., p. 334. Ibn Hajar, 
Tahdhib, vol. 7, p. 202. 

747 al-Dhahabi, Tadhkira, vol. 1, p. 98. al-Safadi, Nakt, p. 199. 

748 al-Dhahabi, op. cit. Ibn Hajar, Tahdhib, vol. 7, pp. 201, 202 (sources: Ibn abi 
Layla, d. 148/765-6, Hammad ibn Salama, d. 167/783—4). 

' ig Cf. Ibn Khallikan, Wafayal, vol. 2, p. 425. al-Dhahabi, Mizan, vol. 2, p. 197. 
al-Safadi, Nakt, p. 200. Ibn Hajar, Tahdhib, vol. 7, p. 201 (following Ibn abi Layla). 

750 Ibn Qutayba, Maidrif, p. 154. 

Ibn Si/d, Tabaqat, vol. 5, p. 344. al-Safadi, Nakt, p. 199. Ibn Hajar, Tahdhib, 
vol. 7, p. 200. 

732 al-Bukhari, Ta’rikh, vol. 3/2, p. 464 (source: Ibrahim ibn 'Umar (or ‘Amr) 
ibn Kaysan). Cf. also al-Nawawi, Tahdhib, vol. 1, p. 334. Ibn Khallikan, Wqfaydt, 
vol. 2, p. 424. al-Shirazi, Tabaqat, p. 69. 

753 Ibn Sa'd, Tabaqat, vol. 5, p. 346. Ibn Khallikan, Wqfaydt, vol. 2, p. 423. al- 
Safadi, Nakt, p. 199. 

Abu Nu'aym, Hilya, vol. 3, p. 311 (source: Muhammad al-Shafl'T, d. 204/819—20. 
The isnad should probably read, more correctly: Ahmad ‘an, instead of Ahmad ibn 
Muhammad al-Shafi'i). 

755 Ibn abi Hatim, Jarh, vol. 3, p. 330 (source: Rabfa). Cf. also al-Nawawi, 
Tahdhib, vol. 1, p. 334. Ibn Khallikan, Wqfaydt, vol. 2, p. 424. Ibn Hajar, Tahdhib, 
vol. 7, p. 201. Ibn Sa'd, Tabaqat, vol. 5, p. 345 (source: Muhammad ibn 'Abd Allah 
ibn 'Amr ibn ‘Uthman ibn 'Aflan [al-Dlbaj], d. 145/762—3). al-Dhahabi, Tadhkira, 
vol. 1, p. 98. Ibn Hajar, Tahdhib, vol. 1, p. 201. 

756 Abu Nu'aym, Hilya, vol. 3, pp. 310, 311 (source: Ibn Jurayj). Ibn Hajar, 
Tahdhib, vol. 7, p. 202. al-Dhahabi, Tadhkira, vol. 1, p. 98. 
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younger contemporaries considered him one of the, if not the, great¬ 
est of the scholars of his time.' 3 ' He was considered an eminent 
authority in the area of the haft ceremonies, 758 which is not surpris¬ 
ing for a Meccan. 

While in the second and third centuries 'Ata’ was uncontested as 
a faqih, as a Hadith scholar he received mixed reviews. On one hand, 
it is said that he knew many hadiths 759 and concerned himself with 
the study of Tradition (talab al-Hlm), 760 that among 'Ata”s contem¬ 
poraries his hadiths were coveted 761 and that scholars like Abu Hamfa 
and al-Awza'I, who for a time numbered among his students, thought 
highly of him;' 62 on the other hand, Hadith scholars of the second 
half of the second/eighth century such as Yahya ibn SaTd al-Qattan 
(d. 198/813-4) already take a critical stance towards those hadiths of 
the Prophet which he transmitted indirectly {mmsal), i.e., without an 
informant of the generation of the sahdba. At the same time, they 
did not imply that his hadiths were inauthentic or forged, but found 
fault in the fact that he supposedly received them from anyone, i.e., 
probably without testing the credibility of his informant, and sus¬ 
pected that he also received a good deal from unnamed written 
sources. 763 Later critical scholars such as Ahmad ibn Hanbal (d. 241/ 
855-6) and All ibn al-Madim (d. 234/848—9)—both students of 
Yahya’s—followed this judgment. 764 'All ibn al-Madmi also noted 
another flaw: two of his most important students, Qays ibn Sa'd and 


757 Abu Nu'aym, Hilya, vol. 3, p. 311 (source: al-Awza'I, d. 157/773-4). al- 
Shirazi, Tabaqat, p. 69. al-Nawawi, Tahdhib , vol. 1, p. 333. Ibn Hajar, Tahdhib, vol. 
7, p. 201. ibn Sa'd, Tabaqat, vol. 5, p. 346 (source: Maymun [ibn Mihran], 
d. 118/736). Ibn Hajar, Tahdhib, vol. 7, p. 202. Ibn Sa'd, Tabaqat, vol. 2/2, p. 133 
(source: Isma'll ibn Umayya, d. after 130/747-8). Ibn abi Hatim, Jarh, vol. 3, 
p. 331. al-Dhahabi, Tadhkira, vol. 1, p. 98. 

Ibn Sa d, Tabaqat, vol. 5, pp. 344, 345; vol. 2/2, p. 133 (sources: Abu Ja'far, 
d. 114/732—3, Qatada, d. 117/735). Ibn abi Hatim, Jarh, vol. 3, p. 330. Abu 
Nu'aym, Hilya, vol. 3, p. 311. al-Shirazi, Tabaqat, p. 69. Ibn Khallikan, Wqfaydt 
vol. 2, pp. 423, 424 f. (source: Abu Hamfa, d. 150/767-8). al-Dhaliabi, Tadhkira, 
vol. 1, p. 98. Ibn Hajar, Tahdhib, vol. 7, p. 201 (source: Ibn abi Layla, d. 148/765-6). 

,59 Ibn Sa'd, Tabaqat, vol. 5, p. 344. 

Ibn Sa'd, Tabaqat, vol. 5, p. 345, vol. 2/2, p. 134 (source: Salama ibn Kuhayl, 
d. 122/740). Abu Nu'aym, Hilya, vol. 3, p. 311. al-Nawawi, Tahdhib, vol. 1, p.’333 
(source: al-Shafi'i). Ibn Hajar, Tahdhib, vol. 7, p. 201. 

761 Ibn abi Halim, Jarh, vol. 3, p. 330. Ibn Hajar, Tahdhib, vol. 7, p. 201 (sources: 
Abu Ja'far, Qatada). 

762 Cf. note 757 and al-Dhahabi, Mizan, vol. 2, p. 197. 

ft Ibn abi Hatim, Taqdima, pp. 130, 243, 244. al-Dhahabi, Mizan, vol. 2, p. 197. 

764 aS-Dhahabi, op. cit. al-Safadi, Nakt, p. 200. Ibn Hajar, Tahdhib, vol. 7, p. 202. 
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Tbn Jurayj, left ‘Ata 5 towards die end of his life, clearly—even if al- 
Dhahabi does not want to admit it—because his intellectual powers 
were flagging. 765 Nevertheless, in the third/ninth century - —in the hey¬ 
day of the winnowing of Haditk —he seems to have been rated as 
generally dependable and credible, as the judgments of Yahya ibn 
Ma'In (d. 233/847-8)—also a student of al-Qattan—and of Abu 
Zur‘a [al-RazI] (d. 264/877-8) demonstrate. 766 Ahmad ibn Hanbal, 
too, clears him of the suspicion of having suppressed informants 
((adits ). 767 This valuation dominates in the later rijal literature. 

In Ibn Sa'd’s Tabaqdt, the earliest preserved biographical work, in 
several articles not devoted to ‘Ata 5 himself there are indications that 
‘Alai was a student of the Companions of the Prophet Jabir ibn 
‘Abd Allah and Ibn ‘Abbas and met with ‘A’isha.' 68 An early list of 
the Companions of the Prophet from whom he transmitted appears 
in al-Bukharl (d. 256/870). It includes only those from whom he 
“heard”: Abu Hurayra, Ibn ‘Abbas, Abu Sa‘ld [al-Khudrl], Jabir 
[ibn ‘Abd Allah] and Dan ‘Umar. 760 Some of them appear again and 
again in the later works as well, which, however, add new names: 
Rail' ibn Khadlj, Jabir ibn ‘Umayr (?), 7, ° Mu'awiya ibn abi Sufyan 
and ‘A’isha, about w'hom it is explicitly observed that he heard her; 7 ' 1 
this is also supposed to have been the case with [‘Abd Allah] 
Ibn al-Zubayr, ‘Abd Allah ibn ‘Amr and Zayd ibn Khalid al- 
JuhanT. 772 In the eighth/fourteenth century Umm Salama and Usama 
ibn Zayd are added. ' 73 This development culminates with Ibn Hajar 
(d. 852/1448-9) in a list of twenty names of Companions from whom 
he is supposed to have transmitted directly and four sahaba from 
whom he is supposed to have transmitted mursal? 74 This supple- 


,S5 al-Dhahabt, Miztin , vol. 2, p. 197. Ibn Hajar, Tahdhib, vol. 7, pp. 202, 203 
(source: Sulayman ibn Harb, d. 224/839). 

766 Ibn abi Hatim, Jarh, vol. 3, p. 331. 

767 Ibn Hajar, Tahdhib, vol. 7, p. 203. 

768 Cf. Ibn Sa'd, Tabaqdt, vol. 5, p. 354 (biographies of Abu 1-Zubayr and ‘Ubayd 
Allah ibn abi YazTd), vol. 8, p. 100 (biography of Maymuna), vol. 5, pp. 341-342 
(biography of ‘Ubayd ibn 'Umayr). 

769 al-Bukharl, Td'nkh , vol. 3/2, p. 464. Also cf., however, Ibn al-Madmi 
(d. 234/848-9), Tlal, pp. 81 f. 

770 Not attested. Perhaps Jabir [ibn 'Abd Allah ibn ‘Amr] and/or [‘Ubayd] ibn 
'Umayr is intended. 

7,1 Ibn abi Hatim, Jarh , vol. 3, p. 330. 

772 Abu Nu'aym, Hilya , vol. 3, p. 316. al-Nawawi, Tahdhib , vol. 1, p. 333. Ibn 
Kliallikan, Wqfayat, vol. 2, p. 423. 

7,3 al-Dhahabi, Tadhkira, vol. 1, p. 98. al-Safadi, Nakt, p. 199. 

771 Ibn Hajar, Tahdhib, vol. 7, p. 199. 
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menting of ‘Ata 5 is authorities by Ibn Hajar is probably based on his 
own research on the ‘Ata 5 hadlths known to him or his source al- 
Mizzi. This is also suggested by his selection of tabi'un from whom 
‘Ata 5 transmitted, who are generally not named in early biographies. 
However, he also reports the judgments of Hadith scholars of the 
third/ninth century, such as Ahmad ibn Hanbal, 'Air ibn al-Madmi, 
Abu Zur'a and Abu Hatim, that ‘Ata 5 did not hear from Ibn ‘Umar, 
Abu Sard al-Khudrl, Zayd ibn Khalid, Umm Salama, Raft' ibn 
Khadlj, or Usama, among others, even if he saw some of them, and 
that one may only cite ‘Ata 5 ’s ‘A 5 isha traditions from the Prophet if 
he explicitly says that he heard them. 775 Ibn Hajar himself declares 
that, in view of his date of birth, ‘Ata 5 cannot have heard from two 
of the sahaba in his list. 776 

A similar picture is offered by the reports about ‘Ata 55 s students 
and auditors. The early biographical works name only a few, al- 
Bukharl only Amr ibn Dinar, Qays ibn Sa'd and Habib ibn abi 
Thabit; Ibn abi Hatim (d. 327/938) cites bis father with the names 
Sulayman ibn Musa, Qays ibn Sa'd, Abu 1-Zubayr and ‘Abd al- 
Malik ibn abi Sulayman. 778 These lists of names—like those on c Ata 5, s 
authorities—make no claim to exhaustiveness, which is already clear 
from the fact that one of ‘Ata 5 ’s most important students—Ibn Jurayj— 
is not mentioned, even though Ibn Sa'd already knows traditions of 
Ibn Jurayj's about ‘Ata 5 which clearly identify him as his teacher. 779 
Later works add further auditors of ‘Ata/’s 780 —Ibn Jurayj does not 
appear before al-Dhahabi. Finally, Ibn Hajar names 42 transmitters 
from ‘Ata 5 , which—as he says—is only a selection. 781 

The biographical literature contains only little information illumi¬ 
nating c A[:a 5 ’s relationship with, and way of dealing with, traditions. 
We learn from an eyewitness that in his circle hadiths were presented, 
both those which he had himself transmitted and others, 782 and that 


775 Op. cit., p. 203. 

Op. cit., p. 203. 

n ‘ al-Bukhari, Ta’rikJi, vol. 3/2, p. 464. 

778 Ibn abi Hatim, Jarh, vol. 3, p. 330. 

™ Cf. Ibn Sa'd, Tabaqdt, vol. 5, pp. 344, 345; vol. 7, p. 100. 

780 Cf. Abu Nu'aym, Hilya, vol. 3, p. 316. Ibn Khallikan, Wqfayat, vol. 2, p. 423. 
al-Dhahabi, Tadhkira, vol. 1, p. 98. 

Ibn Hajar, Tahdhib, vol. 7, p. 200. The selective character of such statements 
of Ibn Hajar’s is also emphasized by Juynboll, Muslim Tradition , p. 109, note 58. 
,82 Cf op. cit., vol. 5, p. 345. Abu Nu'aym, Hilya, vol. 3, pp. 310 f. 
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upon questioning from his students he specified whether a statement 
he had made was his personal opinion (rajy) or a tradition (athar, 
Him). 183 The fact that this was not always externally apparent in his 
teachings implies the absence of isnads. This also fits the answer 
which 'Ata 3 is supposed to have given a listener from Kufa upon 
his asking from whom his legal solution derived: “That upon which 
the community ( umma ) agrees is stronger for us than the isnad.” m 

There is no concrete indication that ‘Ata 3 possessed written notes. 
It is true that in the first half of the second/eighth century there 
existed a booklet with traditions which 'Ata 3 heard from Companions 
of the Prophet, but it is not clear whether they were compiled by 
'Ata 3 himself or by his son Ya'qub, who belonged to his circle of 
students. According to the statement of Sufyan ibn 'Uyayna (d. 198/ 
813-4), who examined it, it contained only a fraction of the 'Ata 3 
traditions known to him. 783 Since 'Ata 3 had also been an elemen¬ 
tary school teacher ( mu c allim ), it was customary in his classes to write 
down questions and answers, 7813 he encouraged his students to do 
so and even aided them with paper and ink, 787 the possibility can¬ 
not, however, be precluded that he himself sometimes took notes as 
well. 

The biographers have collected a number of traditions which illus¬ 
trate 'Ata 35 s virtues and his piety. He is supposed to have given alms 
for his parents—probably on the occasion of the Td al-Fitr (the holy- 
day of breaking the fast)—, although they were dead, 788 and only 
worn very simple clothing. 789 The mark of prostration was visible on 
his forehead; 790 his zeal and his way of performing the salah were 
extolled by his students. 791 Even when he had become old and weak, 
he used to stand up for the salah and in this posture, without mov- 


733 Ibn Sa'd, Tabaqat, vol. 5, p. 34-5; vol. 2/2, p. 134 (source: Ibn Jurayj). 

784 Abu Nu'aym, Hilya, vol. 3, p. 314 (source: Abu Isma'Il al-Kufi). A very early 
attestation of the concept of ijma*. 

785 Ibn abi Hatim, Taqdima , p. 39. 

786 Cf. al-Darimi, Stinan, vol. 1, p. 106. 

737 Azami, Studies in Early Hadith Literature , p. 80 (following Ramhurmuzl, al- 
Muhaddith al-Jasil bayna l-ram wa-l-wa’i (MS), 35 b. This work, which has since been 
edited, was not accessible to me. 

788 Ibn Sa'd, Tabaqat , vol. 5, p. 346 (source: Ibn Jurayj). 

789 Abu Nu'aym, Hilya, vol. 3, p. 311 (source: 'Umar ibn Dharr). 

790 Ibn Sa'd, Tabaqat , vol. 5, p. 346 (source: Abu Mu'awiya al-Maghribl)- 

781 Cf. Abu Nu'aym, Hilya, vol. 3, p. 310 (source: Ibn Jurayj). al-Dhahabl, TadhHra, 
vol. 1, p. 98. Ibn Hajar, Tahdhib, vol. 7, p. 202. 
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ing, recite 200 verses of the surat “al-Baqara.” 79J The holy mosque 
of Mecca was Iris home, which for decades he did not leave even 
at night to sleep.' 93 He is supposed to have participated in the hajj 
70 times.' 94 'Ata 3 colored his hair and beard with hinna 3 and sufra. m 

None of these tesserae, which I have taken from works of different 
dates and assembled into a biography'', if a meager one—the same 
method was followed by the Muslim biographers themselves—makes 
the impression of an intentional forgery. This does not preclude the 
possibility' that the statements about him and traditions from him 
contain exaggerations, rounding of numbers, false conclusions and 
errors. This is already clear from the fact that there are discrepan¬ 
cies on some points of his life history. These, however, can in part 
be explained with reference to their history of transmission. 

The question whose mawln he was is probably to be decided in 
favor of the family of Abu Khuthaym al-Fihn. The variations which 
occur in the name are based partially on refinements and partially 
on errors in transmission. Ibn Sa'd names this family without hesi¬ 
tation, while Khalifa ibn Khayyat, who brings the Banu Jumah into 
play in addition to the Banu Fihr, is uncertain and clearly had no 
precise information about it. 

Among the various statements about ‘Ata 3 ’s year of death, al- 
Dhahabl considers the year 114/732 the best verified. 790 This is 
probably by reason of the following tradition: Hammad ibn Salama 
(d. 167/783-4), a Basran scholar, reports that in this year he came to 
Mecca and 'Ata 3 was still alive. He wanted to go to him after the 
period of fasting, probably to hear him lecture. 'Ata 3 , however, died 
in the course of Ramadan. 797 The date 115/733 could be explained 
by the fact that reports from Mecca usually were spread by return- 
ing pilgrims, which could lead to confusions between years. On the 
other hand, the date 115 derives from students oflbn Jurayj—Sufyan 


in Abu Nu'aym, Hilya, vol. 3, p. 310 (source: Ibn Jurayj). 

,93 Op. cit. (source: Ibn Jurayj). al-Dhahabl, Tadhkira, vol. 1, p. 98. Ibn Hajar, 
Tahdhib, vol. 7, p. 202. 

791 al-NawawI, TaMlub, vol. 1, p. 333 (source: Ibn abi Layla). Ibn Khallikan. 
Wafayat, vol. 2, p. 425. 

Ibn Sa'd, Tabaqat , vol. 5, pp. 345, 346 (sources: Abu l-Mallh [al-Raqqi] and 
Fitr ibn Khalifa, d. 153/770). On the coloring agents cf. Juynboll, “Dyeing the 
Hair,” pp. 50-59. * ’ > S 

/% See p. 248. 

797 al-Bukharl, Ta’nkh, vol. 3/2, p. 464. Ibn Hajar, Tahdhib, vol. 7, p. 202. 
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ibn 'Uyayna, Muhammad ibn ‘Umar al-Waqidl, Ibn ‘Ulayya 798 — 
and clearly goes back to ibn Jurayj himself. 799 As a Meccan and a 
former student of c Ata”s he must have been particularly affected by 
his death, which would tend to speak in favor of his statement. The 
year 114 is probably based on an error of Hammad’s. The date 117 
is documented only in Khalifa ibn Khayyat and is supported by no 
further source. Since the provenance of his information is unknown, 
it should be classed as probably erroneous. Perhaps it is based on 
a confusion between sa/fa and arba c a. No motive is discernible for an 
intentional falsification. 

Age and year of birth are usually problematic for figures of the 
first/seventh century, since they often did not known this themselves. 
Variations of a few years are thus preordained. The statement that 
‘Ata/ was 88 years old at his death derives from Ibn Jurayj’s stu¬ 
dent al-Waqidl, 800 who presumably has it from Ibn Jurayj. On the 
other hand, the statement that he was born when two years of the 
caliphate of TJthman had passed is from ‘Ata/ himself. 801 Accordingly, 
at his death in the year 115/733 he would already have been 90 
years old. This number is in fact named by al-Dhahabl, 802 but with 
him it seems to be only an approximate, rounded estimate which is 
not based on the ‘Ata’ tradition. The year 25/646 is most likely as 
the year of birth. 27 is based on the stated age of 88 years and is 
not quite as credible, but approaches the probably correct date very 
closely. 803 The statements that he lived to be 100 and was bom in 
the caliphate of ‘Umar deviate from this significantly. Here one might 
be tempted to see an intentional falsification, which would have had 
the motive of making it possible for c Ata’ to have more contacts 
with Companions of the Prophet than was actually the case. However, 
it seems to me questionable that this is the original background. The 
statement that ‘Ala 5 lived 100 years goes back to Ibn abl Layla (d. 
148/765—6), 804 who attended ‘Ala”s lectures for a while but did not 
number among his permanent students. That Ibn abl Layla, who is 


798 Ibn Sa‘d, Tabaqat, vol. 5, p. 346. Ibn Hajar, Tahdhlb, vol. 7, p. 202. 

799 Ibn Hajar, op. cit. 

800 Ibn Sa‘d, Tabaqat, vol. 5, p. 346. 

801 Ibn Hajar, Tahdhlb, vol. 7, p. 202 (source: ‘Umar ibn Q_ays [al-Makki]). 

802 See p. 248, note 749. 

803 Were one to consider this advanced ag'e implausible, one would have to place 
‘Ata’ himself under the suspicion of having consciously misstated his date of birth. 

804 Ibn Khallikan, Wafayat , vol. 2, p. 425. Ibn Hajar, Tahdhlb, vol. 7, p. 201. 


not considered one of the critical Hadith scholars, already had the 
aforementioned motive for forgery is improbable. 100 is probably 
meant more as a symbolic number of very great age than as an 
exact figure. 805 Since al-Dhahabl’s placement of ‘Ata/’s birth in the 
caliphate of Umar 806 is not verified by early sources, it probably 
derives from calculations using Ibn abl Layla’s statement of age or 
it results from a misreading of the name of the caliph. Al-Dhahabf 
may have preferred this because he was clearly concerned to dispel 
possible doubts as to c Ata”s reliability. 807 Both, the high age and the 
early birth, are thus unhistorical, but—at least originally—probably 
not intended as deliberate falsifications. 

The discrepancies in the valuation of c Ata”s traditions are explained 
by the development of the discipline of Tradition and of Hadith crit¬ 
icism. In the first half of the second/eighth century people collected 
m a much more carefree way, and the demands made on hadiths 
were not yet as strict as they would later become. The reputation 
of the person from whom one transmitted still played a large role 808 
and masked possible defects in the evidence of the provenance of 
die tradition. Traditions from famous tabfun were thus coveted as 
such. At a growing remove from them, and with the enormous 
growth of the Hadith material, from the second half of the second/ 
eighth century the demand for continuous statements of transmis¬ 
sion which at the beginning was probably directed primarily at the 
links of the second/eighth century—became louder. In this way, how- 
ever, the traditions of the tabi'un, which had no or defective isnads, 
also came into the crossfire of criticism. This explains the objections 
which the critical Hadith scholars of the end of the second and the 
third/ninth century had against some of ‘Ata’/s hadith. 

The growing number of c Ata/”s informants and students is pri¬ 
marily conditioned by the fact that in the early works only a few 
names are more or less arbitrarily selected. It is only Ibn Hajar 
who based of course on his source al-Mizzi—attempts greater com¬ 
pleteness and systematization. On the other hand, it should be taken 


Ibn abr Layla s statement that he made the hajj seventy times is probably also 
a rought estimate. Cf. Ibn Khallikan, op. cit. 

806 al-Dhahabl, Tadhkira , vol. 1 , p. 98. 

807 Th* s becomes very clear in al-Dhahabl, Mizan, vol. 2, p. 197. 

80 * Also see Juynboll, Muslim Tradition, p. 177 (a statement of Shu c ba ibn al-Hajiaj 
d. 160/776-7). ‘ 
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into account that the scholars of the third/ninth century sometimes 
made stricter demands on traditions from Companions of the Prophet 
than later generations. They did not accept some of 'Ata 3, s infor¬ 
mants named in Ibn If ajar, since they doubted his sama c from them. 
They were less interested in whether the traditions in question actu¬ 
ally derived from 'Ata 3 or were merely fathered on him. Other tra¬ 
ditions of 'Alai they rejected because of their state of transmission 
after 'Ata 3 . Abu Nu'aym collected 34 hadiths of the Prophet which 
supposedly derive from 'Ata 3 and are outerly continuous. 809 Only 
eight of them are categorized as saluh. This shows that there were 
more traditions from 'Ata 3 in circulation—authentic and forged— 
than were accepted by Hadlth criticism. They appear again and again 
in later collections, and from them the later biographers draw their 
knowledge about c Ata 3 ’s authorities and students who are not men¬ 
tioned in the older biographical works. The information about 'Ata 33 s 
informants and students thus cannot be considered definitely reli¬ 
able; it is based only partially on biographical traditions, and par¬ 
tially on tsnads. As far as I can see, it does not contain intentional 
falsifications. The groundlessness of such an assumption is also shown' 
by the fact that precisely Ibn Hajar, who has the most names, ques¬ 
tions direct contact with some of the persons whom he himself enu¬ 
merates on grounds of age, and thus considers the corresponding 
isnads to be defective. 

In the biographical material about 'Ata 3 there are only a few texts 
which nourish the suspicion that they are forged or intentionally 
altered: 

The following text is contained in Ibn Hajar: Khalid ibn abi 
Nawf—'Ata 3 : “I have met 200 of the Companions of the Prophet.” 810 
In Hew of the significance that tins “meeting” of informants later 
had in the Muslim discipline of Tradition, and taking into consid¬ 
eration the fact that it cannot be inferred from the tradition of Ibn 
Jurayj that 'Ata 3 referred to numerous contacts to Companions of 
the Prophet, it is natural to suspect that this statement was forged 
and fathered on 'Ata 3 . Older variants of this text show, however, 
that such a conclusion would be overly hasty. In Ibn Hajar only a 
fragment is preserved. 'Ata 3 ’s statement runs in its entirety: “I met 


809 Abu Nu'aym, Hilya, vol. 3, pp. 316-325. 

810 Ibn Hajar, Tafidhib, vol. 7, p. 200. 
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200 Companions of the Prophet in this mosque—i.e., in the mosque 
of the Haram; when the imam said: 'wa-ld 1-dalMna' they answered 
aloud: ‘Amen. 33 ’ 811 

Thus it is not personal, individual contact to 200 persons which 
is meant, as Ibn Hajar’s version suggests, but a mass meeting; the 
number represents only an estimate, 'Ata 3 ’s age is unspecified, and 
transmission from them is not in question. Since the context is lack¬ 
ing, it remains unclear what 'Ata 3 intended by this comment. Such 
a statement on his part is not unthinkable. Textual reports that dis¬ 
tort the meaning as does that in Ibn Hajar, however, occur rarely. 812 
Is there a motive behind it? It could also be carelessness. 

The fact that the traditions in the biographical literature are usu¬ 
ally isolated from the concrete situations in which they originated, 
that we do not know and cannot reconstruct the reason, context, 
addi essees, and so forth of a dictum , must be taken into account in 
deciding whether a forgery is present or not. An example is the tra¬ 
dition of 'Abd al-'Aziz ibn Rufay', a Meccan who died in 130/747-8 
or 131: 813 

'Ata 3 was asked about a problem and said: “I do not know (Id adri).” 
Thereupon someone said to him: “[Why] do you not give your opin¬ 
ion about it?” ['Ata 3 ] answered: “I would be ashamed before God for 
people on earth to profess (yudandj my opmion (rcc'yi). ,,R] * 

Since on the basis of Ibn Jurayj s tradition from 'Ata 3 it is estab¬ 
lished that the latter taught primarily his own fay. the dictum does 
not seem to fit 'Ata 3 . About it Schacht—although he had only two 
traditions of Ata as a basis for comparison, whose authenticity he 
was just as unable to prove—reached the verdict: forged. 815 With 
what justification? What did a forger hope to achieve by fathering 
such a statement on 'Ata 3 , of all people, of whom—at least in the 
second/eighth and third/ninth centuries—it was surely known that 
his fiqh consisted mainly of expressions of his opinion? .Are there not 

811 Ibn Hibban, Mashahir, no. 1593. Similarly al-Bukharl, Tadrikh, vol. 3/2, 
p. 464, but here Khalid ibn abi Thawr is named as a transmitter, which is prob¬ 
ably an error of later transmitters. I could not verify a person of this name. 

812 Another example in al-Dhahabl, Mizdn, vol. 2, p. 197 (Ibn Jurayj—‘Ata 3 ), cf. 
Ibn Sa‘d, Tabaqdt, vol. 5, p. 345 ('Amr ibn ‘Asim al-Kilabi—Mahdi ibn Mavmun— 
Mu'adh ibn Sa'Id al-A‘war). 

813 Cf. Ibn Hibban, Mashahir, no. 616. 

Ibn Hajar, Tahdhlb, vol. 7, p. 202. al-Darimr, Sunan, vol. 1, p. 45. 

813 Schacht, Origins, pp. 131, 251. 
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conceivable situations in which ‘Ata 3 could have made such a state¬ 
ment, although it contradicted his practice? For example, towards 
the end of his life the trend towards shoring up legal solutions widi 
traditions could have been so pronounced that he paid tribute to it. 
It would also be conceivable that the presence of certain persons or 
simply a disinclination to answer the question prompted him to make 
the statement. Since many biographical reports are torn from their 
original context, one must be very careful with accusations of forgery'. 
Since among the many reports from and about ‘Ata 3 in the bio¬ 
graphical literature real forgeries can scarcely be demonstrated, in 
this case as well I consider the accusation of forgery purely on the 
basis of the content of the dictum to be insufficiently grounded. Schacht 
adduces as a further argument that the isnad “in its lower, histori¬ 
cal part” contains exclusively transmitters of the city of Rayy. 816 Aside 
from the fact that the distinction between a historical and a non- 
historical part of the isnad is completely arbitrary, this cannot count 
as a criterion of forgery, since transmission by' students who come 
from the same place as their teacher or settled there need not for 
tins reason be worse than that of auditors who sojourned there only 
temporarily. That such a statement was later eagerly seized upon by 
opponents of rah-based fiqh is not surprising. If it was a forgery by 
scholars of the city of Rayy, one must ask oneself why they resorted 
to the Meccan ‘Ata 3 at all, when from the middle of the second/eighth 
century—the earliest possible date of forgery according to Schachfs 
view—Companions of the Prophet or the Prophet himself had sup¬ 
posedly already taken the place of the tab fun as authorities. 

One may have doubts about the authenticity of texts which con¬ 
tain praise of ‘Ata 3 ’s legal scholarship by Companions of the Prophet. 
Ibn Hajar cites from Khalid ibn abl Nawf: Ibn ‘Abbas said: “You 
throng around me, Meccans, while ‘Ata 3 is among you!” 81 ' This tra¬ 
dition is suspicious for three reasons: It is questionable whether ‘Ata 3 
was already active as a mufti or legal teacher in the lifetime of Ibn 


816 Schacht, Origins, p. 131. 'Abd al-'Aziz ibn Rufay' was a Meccan (cf. Ibn 
Hibban, Mashahir, no. 616); the following informant, Abu Khaythama [Zuhayr ibn 
Mu'awiya], came from Kufa, lived for a time in Damascus and in the Jazira, and 
died in 173/789—10 or 174 (cf. Khalifa ibn Khayyat, Tabagat, p. 168; Ibn Hibban, 
Mashahir, no. 1482; al-Dhahabi, TadhMra, vol. 1, p. 233). Schacht means only the 
next two transmitters. 

817 Ibn Hajar, Tahdhib, vol. 7, pp. 200-201. Also in al-Dhahabi, Tadhkira, vol. 1, 
p. 98, but without indication of the source. 
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Abbas, although it is not impossible. More serious is the fact that 
Khalid ibn abi Nawf does not name an informant from whom he 
got the statement of Ibn ‘Abbas. Direct contact to him is precluded 
by reasons of age. 818 In addition there is the fact that almost literally 
the same thing is transmitted from Ibn ‘Umar. This version appears 
for the first time in Ibn abi Hatim (d. 327/939) 818 and goes through 
Sufyan either Ibn Uyayna or al-Thawrl—back to ‘Umar ibn Sa‘Id, 
a Meccan who was a contemporary of Ibn Jurayj. 820 He claims to 
have the information from his mother. In later works 821 ‘Umar ibn 
Sa Id becomes Amr ibn Sa‘Id, which is surely erroneous, since no 
person of this name fits chronologically and geographically; and 
instead of his mother his father functions as an informant, which 
looks like an ex post facto improvement of the isnad but could also be 
based on the negligence of a transmitter. 

The tradition about Ibn ‘Umar is not only more probable for his¬ 
torical reasons—after the death of Ibn ‘Abbas, ‘Ata 3 became the 
leading legal scholar of Mecca—but also better authenticated—the 
naming of the mother speaks rather against than for a forgery. It is 
thus to be presumed that the Ibn ‘Abbas dictum is merely a plagia¬ 
rism of the Ibn Umar tradition. Whether it is an intentional forgery 
by Khalid ibn abi Nawf or merely an inadvertent confusion, I do 
not venture to decide. 

A similar statement about ‘Ata 3 with a supplement is also trans¬ 
mitted from Abu Ja‘far. 822 However, it seems to be independent of 
the Ibn ‘Umar tradition, fits with Abu Ja‘far’s other laudatory com¬ 
ments about ‘Ata 3 , and is also impeccable with respect to the trans¬ 
mitter. Both dicta ,, that of Ibn ‘Umar and that of Abu Ja‘far, can 
thus—until the opposite is proven—be considered trustworthy. 

Also suspect, finally, is the report that ‘Ata 3 put his slave women 
at the sexual disposal of his guests. Ibn Khallikan found it in the 
“Shark mushkilat al-wasit wa-l-wafiz ” of Abu I-Futuh al-‘Ijlr. It could 
have been invented in order to discredit ‘Ata 3 . It seemed very odd 


818 Cf. Ibn Hibban, Mashahir, no. 1593. 

819 Ibn abi Hatim, Jarh, vol. 3, p. 330. 

si Ff Khalifa ibn Khayyal, Tabagat, p. 284. Ibn Hibban, Mashahir, no. 1160. 
Abu Nu'aym, Iiilya, vol. 3, p. 311. al-Dhahabi, TadhMra, vol. 1, p. 98 (‘Amr 
ibn Sa'id—his father). al-NatvawT, Tahdhib, vol. 1 , p. 333 (‘Amr ibn Sa'id—his 
mother). 

Ibn Hajar, Tahdhib, vol. 7, p. 201 (source: Abu ‘Asim al-Thaqafi. d ca 
170/786-7). ' 4 
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even to Ibn Is.lial Iik ah, and lie seems to have asked around among 
his colleagues who were better versed in the history of early fiah, 
who informed him that ‘Ata’ was of the opinion that sexual rela¬ 
tions with [other people’s] slave women was permissible with the 
permission of their owners. Nevertheless he considers the report about 
c Ata”s behavior improbable, specifically for two reasons, masculine 
pride and jealously would have prevented him, and such an opinion 
on the part of such an outstanding “imam” was utterly inconceivable. 823 

His arguments cannot convince the historian. He has at his dis¬ 
posal a source, in the form of the tradition of Ibn Jurayj from ‘Ata’ 
in the Musannaf of ‘Abd al-Razzaq, with which it is at least possi¬ 
ble to decide the question of whether ‘Ata advanced the view attrib¬ 
uted to him: 

Ibn Jurayj said: ‘Ata’ reported to me (akkbaram) [on the question of 
whether a man could allow another his slave for sexual intercourse]: 
“[That] was practiced [before]; the man even allowed his slave woman 
to his [male] slave, son, brother, and the woman [her slave woman] 
to her husband. [However], I do not like people to do this, and I 
have not heard [permission for it] from any dependable [informant], 
but it was reported to me that the man [may] send his slave woman 
to his guest .” 824 

There are also traditions to this effect from ‘Amr ibn Dinar, Ibn 
Tawus and others from Tawus and Ibn ‘Abbas. 825 Thus, this opin¬ 
ion seems to have been advanced by the “school of Ibn ‘Abbas.” 
To this extent, the information that Ibn Khallikan received from his 
colleagues is correct. His argumentation that, even if it were true, 
theory and practice are different kettles of fish may be ingenious, 
but it is not convincing. To a Muslim of the seventh/thirteenth cen¬ 
tury like Ibn Khallikan, who was familiar only with forms of con- 
cubinate which had been established for several centuries and defined 
in the classical madhhabs it must have been a strange idea that in 
the early period of Islam not only were views other than those of 
the classical madhhabs expressed, but people acted accordingly, and 
that masculine pride (muru’d) and jealousy ( ghayra ) are also products 
of societal norms. It is true that it cannot be proven that ‘Ata’ acted 
as he thought as long as the source from which al-Tjli s report derives 

823 Ibn Khallikan, Wafaydl, vol. 2, p. 424. al-SafadT, NaJd, p. 200. 

824 AM 7: 12850. 

825 AM 7: 12851-12854. 
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remains unknown, but such behavior in Mecca in the first/seventh 
century is not as impossible as Ibn Khallikan assumes, as the prac¬ 
tice of mufa “marriages” there also shows. 826 

From what sources is the biograpical literature’s knowledge about 
‘Ata’ drawn? Altogether about 60 persons are named from whom 
the majority of the reports about him ultimately derive. About two 
thirds of them met ‘Ata’ themselves; among them are a sakabi (Ibn 
‘Umar), six contemporaries and colleagues of ‘Ata”s (for example, 
Abu Ja‘far, Qatada, Abu 1-Zubayr, ‘Ubayd Allah ibn abi Yazld, 
Maymun ibn Mihran), some of whom can also be categorized as 
auditors of ‘Ata”s, 25 students or auditors of ‘Ata”s (like Ibn Jurayj, 
from whom by far the most direct information about ‘Ata’ derives, 
Qays ibn Sa‘d, Ibn abi Layla, al-AwzaT, Abu Hantfa, to name only 
the best known). Of six people it is said only that they saw ‘Ata’; 
among them may also be auditors of c Ata”s. Classified according to 
their geographical affiliations, the Meccans form the largest group 
of direct informants (10), followed by Kufans (8), Medinans (4), people 
from the Jazlra and Iran (3), from Basra and Damascus (two each). 
11 names cannot be placed, or cannot be placed with assurance. 827 

A third of the statements about ‘Ata’ come from 18 persons who 
themselves had no contact with ‘Ata’. Five of them are students or 
auditors of students of ‘Ata”s—usually of Ibn Jurayj (for instance Ibn 
‘Uyayna, who is also the most important transmitter of eyewitness 
material, al-Waqidi, Yahya ibn SaTd al-Qattan, Ibn ‘Ulayya)—, 1 i 
or 12 students or auditors of former students of Ibn Jurayj or other 
students of ‘Ata’ (among them al-ShafiT, Ahmad ibn Hanbal, ‘All 
ibn al-Madmi, Khalifa ibn Khayyat, Muhammad ibn Sa‘d and al- 
Bukhari). Only two or three (Abu Hatim, Abu Dawud) belong exclu¬ 
sively to the fourth generation after ‘Ata’. Among their teachers were 
the aforenamed figures of the first half of the third/ninth century. 828 
Since these scholars, who flourished from the second half of the sec¬ 
ond century, are largely also the transmitters of eye- and earwitness 
reports of ‘Ata’, it is to be assumed that their statements and judg¬ 
ments are largely based on traditions about ‘Ata’ from the first half 


826 See pp. 283 f. 

62 ' The geographical classification is largely based on the information in Khalifa 
ibn Khayyat, Tabaqat and Ibn Hibban, Mashahir. 

828 The statements about teacher-student relationships are based on al-Dhahabf, 
Tadhtdra and Ibn Hajar, Tahdhlb. 
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of the second/eighth century, which they are only reporting, sum¬ 
marizing or utilizing, without naming the source. The fact that many 
reports are documented for the first time only in the later works 
does not mean that they were forged. Rather, it can be explained 
by the fact that on the one hand the works before Ibn Hajar made 
only a small sampling of the reports accessible to them and, on the 
other hand, the sources used by Ibn Hajar and others before him 
are sometimes not preserved or not yet accessible. 


2. ‘Amr ibn Dinar 

His epithet was al-Athram (the gap-toothed). like 'A fa’, he had the 
kunya Abu Muhammad; and like him, he was a mawld, specifically 
of Musa ibn Badhan 829 from Madhhij (sic) 830 —variants: mawld of 
Badhan 831 (of the abnaA [al-Furs]), 832 of the family of Badhan, 833 and of 
Banu Jumah 834 —variant: Banu Makhzum. This Badhan is supposed 
to have been a governor of the Sassanids in Yemen. As ‘Amr’s birth- 
date the year 46/666—7 is sometimes named. 83 ' 7 It is clearly based on 
a calculation assuming 126/744 as the year of his death and a lifes¬ 
pan of 80 years. While 126 as a year of death is probably correct, 
since it is transmitted by his student Ibn 'Uyayna 836 —variants: 125 


829 al-Bukharl, Ta’rikh, vol. 3/2, p. 329 (source: Ibn abl Bazza, Meccan, d. 124/ 
741-2 or 125). The form of the name Ibn Badham on p. 328 is probably an error 
of transmission. Ibn abl Hatim, Jarh, vol. 3, p. 231. Cf. also AM 7: 12084 (a tra- 
didon about a question which came up on the death of Musa b. Badhan). 

830 Ibn Hibban, Thiqdt , vol. 5, p. 167. Probably Banu Madhhij is meant. Musa 
ibn Badhan is said to have been a mawld of them or of the Banu Jumah. Cf. al- 
Mizzi, Tahdhib, vol. 5, p. 408 (no. 4949) 

831 Ibn Sa'd, Tabaqat, vol. 5, p. 353. Ibn Hibban, Thiqdt, vol. 5, p. 167. al-Shirazi, 
Tabaqat, p. 70. 

832 al-Shirazi, Tabaqat, p. 70. 

833 Khalifa b. Khayyat, Tabaqat, p. 281. Ibn Hibban, Mashahlr, no. 613. 

831 al-Bukharl, Ta’nkh, vol. 3/2, p. 329 (source: Ibn abl Bazza). al-Nawawi, 
Tahdhib, vol. 2, p. 27. al-Dhahabi, Mizan, vol. 2, p. 287. Ibn Hajar, Tahdhib, vol. 
8, p. 28. According to al-MizzI, Tahdhib, vol. 5, 408 was Badhan a mawld of Banu 
Makhzum. 

835 Ibn Hibban, Thiqdt, vol. 5, p. 167. Id., Mashahlr, no. 613. al-Dhahabi, Tadhkira, 
vol. 1, p. 113. 

836 al-Bukharl, Tairikh, vol. 3/2, p. 328. Cf. also Ibn Sa'd, Tabaqat, vol. 5, p. 355. 
Khalifa b. Khayyat, Tabaqat, p. 281. Ibn Hibban, Thiqdt, vol. 5, p. 167. Id., Mashahlr, 
no. 613. al-Shirazi, Tabaqat, p. 70. al-Nawawi, Tahdhib, vol. 2, p. 27. al-Dhahabi, 
Tadhkira, vol. 1, p. 113. Ibn Hajar, Tahdhib, vol. 8, p. 30. 


or 129 UJ/ , the number 80 should be regarded only as a rough esti¬ 

mate which apparently derives from al-Waqidi (d. 207/822-3). 838 
'Amr’s precise age was not known to his direct students, as Ibn 
'Uyayna reports. 839 For this reason, those Muslim biographers prob¬ 
ably come closest to the truth who assume that he lived to be “more 
than 70 years” old 840 or was born “around” the year 46/666-7, 841 
even if they name no sources for this. 

About the place or places in which Amir grew up and received 
his education nothing is transmitted. Since according to Ibn 'Uyayna 
the “companions,” i.e. students, of Ibn 'Abbas—and probably also 
the latter himself—were among his most important teachers, 842 he 
probably spent his time primarily in this circle, i.e. in Mecca and 
al-Ta 3 if. 843 At the latest around the turn of the century, he was so 
famous as a scholar of Mecca that Tawus, living in Yemen, advised 
his son to study with him. 844 He lived at some distance from the 
mosque where he held his sessions, and came to it regularly on a 
donkey. Although it is not reported that he had a physical disability, 
his students had to cany him into and out of the mosque. 845 Sometimes 
he also spent the night there in teaching and prayer, but Ibn 'Uyayna, 
who studied with him in the last years of his life, does not seem to 
have witnessed this himself. 846 After 'Ata”s deadi the Umayyads 
offered him the post of mufti of the city of Mecca, which was endowed 
with a stipend from the state treasury, but 'Amr declined. 847 'Ata”s 


837 Ibn Qutayba, Ma’drif p. 161. al-Nawawi, Tahdhib, vol. 2, p. 27. Ibn Hajar. 
Tahdhib, vol. 8, p. 30. (No early source is named for these dates). 

838 Cf. al-Dhahabi, Tadhkira, vol. 1, p. 113. 

839 Ibn Sa'd, Tabaqat, vol. 5, p. 353. 

840 Ibn Hibban, Thiqdt, vol. 5, p. 167 (inconsistently, he also gives the year of 
birth 46). 

841 al-Dhahabi, Tadhkira, vol. 1, p. 113. 

842 al-Bukharl, Ta’nkh, vol. 3/2, p. 328. 

843 Since Abu 1-Sha'tha’ was his most important teacher, a relatively long sojourn 
in Basra is a possibility. 

844 Ibn Sa'd, Tabaqat , vol. 5, p. 353. 

843 Cf. Ibn Sa'd, Tabaqat, vol. 5, p. 353 (source: Ibn 'Uyayna, d. 198/813-4). 
al-Dhahabi, Tadhkira, vol. 1, p. 113. 

846 Abu Nu'aym, Iiilya, vol. 3, p. 348. al-Dhahabi, Tadhkira, vol. 1, p. 113. (Ibn 
‘Uyayna has the information from Sadaqa [Ibn Yasar], a Meccan contemporary of 
‘Amr’s; cf. Khalifa b. Khayyat, Tabaqat, p. 282.) 

:i '" Ihn Sa'd, Tabaqat, vol. 5, p. 353 (source: Sufyan [b. ‘Uyayna]). Abu Nu'aym, 
Hilya, vol. 3, p. 348. In Ibn Sa'd it is Ibn Hisham, in Abu Nu'aym the caliph 
Hisham himself, who attempts to win 'Amr for the post of mufti. The former is to be 
preferred as a lectio difficilior. Ibn Hisham is presumably Muhammad ibn Hisham. 
the caliph HishanTs governor over the Hijaz. Cf. Ibn Hajar, Tahdlnb, vol. 9, pp. 495 f 
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successor was his student Qays ibn Sa'd, who, however, died after 
only a few years. 848 After this ‘Ainr seems to have assumed the post 
of mufti after all and to have held it until his death. He was suc¬ 
ceeded in it by Ibn abi Najlh (d. 130/747-8 or 131). 849 

‘Arar ibn Dinar had an aversion against his students’ recording 
his teachings in writing. This applied both to Iris legal views—with 
the justification that he might perhaps abandon them the next day 850 — 
and to his traditions. However, his attacks on recording in writing 
show that this was customary among some of his auditors. Sufyan 
ibn ‘Uyayna claims that he wrote down nothing from ‘Amr, but that 
he and other students learned his traditions—surely it was primar¬ 
ily these which were in question—by heart. 851 On the other hand, 
an eyewitness reports that Ibn ‘Uyayna had tablets (alwaJi) with him 
at ‘Amr’s classes, 832 from which it can be concluded drat he did write 
down ‘Amr’s traditions initially, but used his notes only as mnemonic 
devices until he had committed them to memory. This can also be 
inferred from the fact diat, according to his own statement, ‘Amr 
forbade Ibn ‘Uyayna to write down the hadiths of his teacher—with 
the exception of their beginnings ( atraf )—for Ayyub [ibn abi Tamlma] 853 
from Basra, when the latter was staying in Mecca. 834 By forbidding 
note-taking and the spreading of his teachings in written form, 'Amr 
probably wanted to urge people to study with him and hear tradi¬ 
tions from him personally. 855 

From some reports about ‘Amr one gets the impression that he 
was somewhat eccentric: not only did his students have to carry him, 
which may have had other reasons, but it is also reported that to 
express his displeasure he threw himself weeping to the ground or 


848 Ibn Sa'd, Tabaqat. , vol. 5, p. 355. Qays b. Sa‘d died in 119/737. Cf. Khalifa 
b. Khayyat, Tabaqat , p. 281. Ibn Hibban, Mashahir, no. 1151. 

849 Ibn Sa'd, Tabaqat , vol. 5, p. 354. Ibn Hajar, Tahdhib, vol. 8, p. 30. 

850 Ibn Sa'd, Tabaqat, vol. 5, p. 353 (source: Ma'mar [ibn Rashid], d. 153/770). 

851 Op. cit, 

852 Ibn abi Halim, Jarh, vol. 2/1, p. 226 (source: Hammad ibn Zayd, d. 179/795-6). 

853 Ayyub ibn Musa is out of the question as a Meccan who could hear ‘Amr 
himself. That it was Ayyub ibn abi Tamlma can be inferred indirectly from Ibn 
Sa‘d, Tabaqat , vol. 7/2, p. 42 (line 18): Ayyub together with the Basran Abu ‘Amr 
ibn al-A'lah 

854 Ibn Sa'd, Tabaqat, vol. 5, p. 353; cf. also vol. 7/1, p. 161 (line 14). 

855 On the issue of the opposition to writing down traditions cf. Schoeler, “Miind- 

liche Thora” and M. Cook, “The Opponents of the Writing down of Tradition in 
Early Islam,” Arabka 44 (1997). pp. 437—580. 


pretended to have a stomach ache or to be blind, and that he with¬ 
held answers from questioners without any discernible reason, which 
earned him the reproach of having bad manners. 856 In contrast to 
‘Ata 5 and Jurayj, he did not dye his hair. 857 

‘Amr ibn Dinar was highly regarded as a scholar. Very positive 
judgments are transmitted from two of his teachers: Tawus advised 
his son to study with ‘Amr, 858 and ‘Ata 5 is supposed to have rec¬ 
ommended to his students that they study with ‘Amr after his death, 859 
which Ibn Jurayj, for instance, actually did. 860 Colleagues of approx¬ 
imately the same age as ‘Amr like the Meccan Ibn abi Najlh 861 and 
the Medinan al-Zuhrl 862 gave him the highest praise. By some students 
and auditors—for instance Ibn ‘Uyayna, Shu‘ba ibn al-Hajjaj (Basra, 
Wasit), Mis‘ar ibn Kidam (Kufa)—he is ranked as an outstanding 
faqih and an absolutely trustworthy transmitter and preferred over 
all of his contemporaries. 863 The critical Hadith scholars of the end 
of the second/eighth and the third/ninth century, like Yahya ibn 
Sa Id al-Qattan, ‘All ibn al-Madlnl, Abu Zur‘a, Ahmad ibn Hanbal, 
Abu Hatim and al-Nasa 5 ! also considered him dependable and trust¬ 
worthy, even more so than his Basran colleague and contemporary 
Qatada ibn Di'ama. 864 The positive estimation of ‘Amr as a Hadith 
transmitter, which is surprising in light of Ibn ‘Uyayna’s remark that 
he transmitted ‘according to the meaning” (bi-l-ma'am), that is, not 


^ Op. cit., p. 353. Abu Nu'ayrn, Hilya, vol. 3, p. 348 (sources: Ibn ‘Uyayna, 
Iyyas ibn Mu'awiya, Harnmad ibn Zayd, Ma'mar). 

ft" Ibn Sa'd, Tabaqat, vol. 5, p. 353 (source: Sufyan [ibn ‘Uyayna]). Also see pp. 

233 . 

8 ft Ibn Sa'd, Tabaqat, vol. 5, f). 353 (source: Ibn Tawus, d. 132/749-5). Abu 
Xu aym, Hilya, vol. 3, p. 348 (here erroneously Tawus instead of Ibn Tawus in the 
isnad). al-Shlrazf, Tabaqat, p. 70. 

839 Abu Nu'aym, op. cit.; al-ShlrazI, op. cit.; Ibn Hajar, Tahdhib, vol. 8. p. 30 
(source: Sufyan ibn ‘Uyayna without an informant) 

860 See p. 271. 

Ibn abi Hatim, Jarh, vol. 3, p. 231 (source: Ibn 'Uyayna). al-NawawI, Tahdhib, 
vol. 2, p. 27. al-Dhahabl, Tadhkira, vol. 1, p. 113. Ibn Hajar, Tahdhib, vol. 8, p. 29. 

862 Ibn Hajar, op. cit., p. 30 (source: Ibn ‘Uyayna). 

863 Ibn abi Hatim, Jarh, vol. 3, p. 231. Abu'Nu'aym. Hilya, vol. 3, p. 348. al- 
Nawawl, Tahdhib, vol. 2, p. 27. al-Dhahabl, Tadhkira, vol. 1, p. 113. Ibn Haiar 
Tahdhib , vol. 8, p. 30. 

8M Ibn abi Hatim , Jarh, vol. 3, p. 231. al-Dhahabl, Tadhkira, vol. 1, p. 113. Ibn 
Hajar, Tahahlb , vol. 8, pp. 29, 30. Such comparative evaluations probably have the 
character of a topos and should be understood as a stylistic device, since opposite 
evaluations occur in the articles of the figures rated 'lower. Cf. juynboll, Muslim 
Tradition , p. 163, note 4. 
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necessarily literally, 865 also runs through tire later rijal works. 866 Only 
Ibn Hajar draws the conclusion from some remarks of scholars of 
the third/ninth century that he is to be considered a mudallis , 867 that 
is, that he transmitted ha/.iiths from Companions of the Prophet from 
whom he did not hear them himself. The provenance of the state¬ 
ment that he was a ShTite, which appears late and which al-Dhahabi 
dismisses as unfounded ( batil), m could not be determined. 

For the Hadlth scholars it was a vital question which of the 
Companions of the Prophet ‘Amr ibn Dinar heard himself .41- 
Bukharl (d. 256/870) names only Ibn ‘Abbas, Ibn ‘Umar and Ibn 
al-Zubayr. ‘Abd Allah ibn Ja‘far [ibn abl Talib] he is only supposed 
to have seen. 869 Ibn abl Hatim (d. 327/939), citing his father (d. 
277/890—1), adds the sahaba Jabir ibn ‘Abd Allah and Abu Shurayh. 878 
It is explicitly disputed by scholars of the third/ninth century that 
he heard Abu Hurayra and al-Bara 5 ibn ‘Azib. 871 In addition, Ibn 
‘Amr and al-Miswar are named by al-Nawawi (d. 676/1277—8), 872 
Anas ibn Malik by al-Dhahabl (d. 748/1347—8), 373 and Abu Hurayra, 
Abu Tufayl and al-Sa’ib ibn Yazid by Ibn Hajar (d. 852/1448-9). 874 
Since a very early tradition exists only about his sama' from Ibn 
‘Abbas, 8 ' 5 information about sahaba informants is to be treated with 
caution, since they could be extrapolated from available traditions 
whose authenticity is not established. 

The list of tdbiun from whom ‘Amr is supposed to have trans¬ 
mitted also swells in the biographical works in the course of time, 
and in Ibn Hajar reaches the number of 27 names, without mak¬ 
ing a claim of exhaustiveness. 876 Most of them probably come from 
the isnads of the traditions of ‘Amr available to Ibn Hajar, and thus 
are not necessarily reliable. Of this generation, only Ibn ‘Abbas 5 stu- 


865 Ibn Sa‘d, Tabaqat, voL 5, p. 353. 

866 Cf. al-Nawawi, Tahdhlb, vol. 2, p. 27. al-Dhahabi, Mizan, vol. 2, p. 287. 

867 Ibn Hajar, Tahdhlb , vol. 8, p. 30. 

868 al-Dhahabt, Mizan, vol. 2, p. 287. Ibn Hajar, Tahdhlb, vol. 8, p. 30. 

869 al-Bukharl, Ta’nkh, vol. 3/2, p. 328. 

87(1 Ibn abl Hatim, Jarh, vol. 3, p. 231. 

871 Op. cit. (source: Abu Zur'a, d. 264/877-8). Ibn Hajar, Tahdhlb, vol. 8, p. 30 
(source: Ibn Ma‘m, d. 233/847—8). 

872 al-Nawawi, Tahdhlb, vol. 2, p. 27. 

873 al-Dhahabi, Tadhkira, vol. 1, p. 113. 

874 Ibn Hajar, Tahdhlb, vol. 8, p. 29. 

875 al-Bukharl, Ta’nkh, vol. 3/2, p. 328 (source: Ibn ‘Uyayna). 

876 Ibn Hajar, Tahdhlb, vol. 8, p. 29. 


dents Tawus, Sa‘id ibn Jubayr, ‘Ikrima, ‘Ata 5 and ‘Amr ibn Kaysan 
are documented by early biographical sources as his teachers. 877 The 
enumerations of his students and hearers are based partially on the 
biographical traditions about him and also partially on isnads. With 
them, as well, the later sources sometimes know other names than 
the earlier ones. Ibn abr Hatim’s list of students consists of five peo¬ 
ple some well-known students, like Ibn Jurayj for instance, are miss- 
’ n § > an< i Ibn Hajar’s of 24 names. 878 There can be no sweeping 

answer to the question of whether all of them really attended ‘Amr’s 
lectures. 

The critical Hadlth scholars of the third/ninth century accept with¬ 
out reservation only a small portion of the hadlths of the Prophet 
deriving from ‘Amr ibn Dinar. This is shown by the selection of 21 
such texts in Abu Nu'ayrn (d. 430/1038—9), of which only five receive 
the evaluation sahlh, muttafaq c alayh (flawless, generally accepted) on 
the basis of their isnads.™ The deprecation of the others generally 
implies no doubt in 'Amr’s credibility or dependability, but is based 
on a critical examination of the text’s state of transmission, espe¬ 
cially after 'Amr. Stated clearly: the reference to ‘Amr is considered 
questionable. 

If one investigates the sources on which ‘Amr’s biography pri¬ 
marily draws, it emerges that approximately two thirds of the reports 
derive from persons—twenty-three are named—who were in direct 
contact with him. Of tins group, three-fourths of all information 
comes directly (75%) or indirectly (25%) from his student Ibn ‘Uyayna, 
the rest from other students or contemporaries of ‘Amr’s. Of the 
statements of those who did not know ‘Amr ibn Dinar themselves, 
about half come from students of his students—like al-Fadl ibn 
Dukayn, Yahya ibn Ma‘m, Yahya ibn SaTd al-Qattan, Ahmad ibn 
Hanbal or al-Waqidr—, and half from the generation of their stu¬ 
dents like Abu Zur a, al-Bukharl, Abu Hatim, al-Tirmidhl, al-Nasa’f. 
They are primarily judgments about ‘Amr’s quality as a muhaddith and 
about his informants. They contribute little to his actual biography. 

Neither in terms of content nor in terms of their history of trans¬ 
mission do the biographical traditions about ‘Amr ibn Dinar pro¬ 
vide clues that they are completely or partially forged. It is true that 


Cf - al-Bukhan, Ta’nkh, vol. 3/2, p. 328 (source: Ibn ‘Uyayna). 

Cf. Ibn abi Hatim, Jarh, vol. 3, p. 231. Ibn Hajar, Tahdhlb, vol. 8, 
Abu Nu'ayrn, Hilya, vol. 3, pp. 349-354. 


p. 29. 
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the material collected in the biographical works contains some gaps— 
for instance, indications of the importance of Abu 1-Sha'tha 1 as his 
teacher, which can be inferred from his texts, are lacking—and it 
is one-sided, specifically, strongly marked by the perspective of Ibn 
' Uyayna, but by and large it can be regarded as trustworthy. 


3. Ibn Jurayj™ 0 

Behind this commonly-used name is hidden 'Abd al-Malik ibn 'Abd 
al-'AzIz ibn Jurayj, thus actually Ibn ibn Jurayj. His grandfather 
Jurayj (George) was a slave of Byzantine origin 881 [mini = “Roman”) 
in the possession of a certain Umm Habib bint Jubayr, the wife of 
'Abd al-'AzIz ibn 'Abel Allah ibn Khalid ibn Asfd ibn abf l-'Is ibn 
Umayya. 882 Jurayj’s descendants belonged to the clientel of this 
Umayyad clan, al Khalid ibn Asid 883 —variants: Ibn Umayya Khalid, 884 
Khalid ibn 'Attab ibn Asid, 885 Umayya ibn Khalid ibn Asid, 886 Abu 
Khalid ibn Asid 887 —and took their nisba, al-Qurashl 888 —variant: al- 

88(1 The biographical reports about him are drawn primarily from the following 
works: Ibn Sa'd, Tabaqat, vol. 5, pp. 361—362; vol. 7/2, p. 163. Khalifa b. Khayyat, 
Tabaqat, p. 283. al-Bukhari, Ta’nkh , vol. 3/1, pp. 422-423. Ibn Qutayba, Ma'arif, 
p. 167. Ibn abT Hatim, Tagdima, passim. Idem, Jarh, vol. 2/2, pp. 356-359. Ibn 
Hibban, Mashahir, no. 1146 et al. Idem, Thiqat, vol. 7, pp. 93-94. Ibn al-Nadim, 
Fihrist, p. 316. al-Baghdadi, Ta’nkh, vol. 10, pp. 400—407. Idem, Kifaya, pp. 258, 
320. al-Shirazi, Tabaqat , p. 71. al-Nawawi, Tahdhib , vol. 2, pp. 297-298. Ibn 
Khallikan, Wafayat, vol. 2, p. 348. al-DhahabT, Duwal, p. 79. Idem, Mizan, vol. 2, 
p. 151. Idem, Tadhkira , pp. 169-171. Ibn Hajar, Tahdhib, vol. 6, pp. 402-406. 

881 al-Bukhari, Ta’nkh, vol. 3/1, p. 423 (source: Yahya ibn Ma'In, d. 233/847-8). 
al-Baghdadi, Ta’nkh, vol. 10, p. 401. al-Dhahabi, Tadhkira, vol. 1, pp. 169, 170. 
Ibn Hajar, Tahdhib, vol. 6, p. 402. 

882 Ibn Sa‘d, Tabaqat, vol. 5, p. 361. Ibn Qutayba, Ma'arif, p. 167. al-Baghdadi, 
Ta’nkh, vol. 10, p. 400 (here incorrecdy: ... ibn Khalid ibn Asad. . .). al-Shirazi, 
Tabaqat, p. 71. Ibn Khallikan, Wafayat, vol. 2, p. 348. 

883 Khalifa b. Khayyat, Tabaqat, p. 283. al-Bukhari, Ta’nkh, vol. 3/1, p. 423 
(source: Ibn MaTn). Ibn al-Nadim, Fihrist, p. 316. al-Dhahabi, Tadhkira, vol. 1, 
p. 170. 

884 al-Bukhari, Ta’nkh, vol. 3/1, p. 423. Clearly an error for Khalid [. ..] ibn 
Umayya. 

883 Ibn abi Hatim, Jarh, vol. 2/2, p. 356. A mistake for 'Abd Allah ibn Khalid? 

886 Ibn Hibban, Mashahir, no. 1146. Idem, Thiqat, vol. 7, p. 93. Ibn Khallikan, 
Wafayat, vol. 2, p. 348. Presumably an erroneous correction of al-Bukhari (see note 
884)' 

887 al-Baghdadi, Ta’nkh, vol. 10, p. 401. A mistake: abu instead of ibn, perhaps 
under the influence of Ibn Jurayj’s krnya (see below). 

888 Ibn Sa'd, Tabaqat, vol. 5, p. 361. Ibn Hibban, Mashahir, no. 1146. Ibn Khallikan, 
Wafayat, vol. 2, p. 348. 
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Umawf. 889 Ibn Jurayj’s father is already supposed to have been a 
faqih in Mecca. However, not much is known about him 890 Ibn 
Jurayj had the kunya Abu l-Walld, 891 and probably also a second: 
Abu Khalid. 892 He was born in the year 80/699. This date is not 
based on counting back, but on the tradition that he came into the 
world in the year in which Mecca was hit by a natural disaster, a 
flood probably caused by torrential rains, which caused great dam¬ 
age in the city ( c am al-juhdf). wz This tradition probably derives from 
Ibn Jurayj himseli. On the other hand, the statement that he was 
bom in the seventies 891 is to be classed either as a concession to the 
reports about his age or as a confusion, with his age. 895 According 
to the statement of his student Muhammad ibn 'Umar [al-Waqidi], 
Ibn Jurayj died on tire eleventh of Dhu 1-Hijja of the year 150/768. 896 
Because of its exactitude, this date is to be preferred over all other 
statements—105/723-4, 897 147/764-5, 898 149/766-7, 899 151/768, 900 


89 al-Nawawi, Tahdhib, vol. 2, p. 297. al-Dhahabi, Tadhkira, vol. 1, p. 169. Ibn 
Hajar, Tahdhib, vol. 6, p. 402. I.e., this nisba is attested only relatively late. 

890 Cf. Ibn Hibban, Mashahir, no. 1145. Ibn Hajar, Tahdhib, vol. 6, p. 333. In 
the section of the Musannaf studied here there were no traditions from his father. 
Was he born as a transmitter only in the the process of isnad improvement after 
Ibn Jurayj? 

891 Ibn Sa'd, Tabaqat, vol. 5, p. 361. Khalifa b. Khayyat, Tabaqat, p. 283. Ibn 
Qutayba, Ma'arif, p. 167. Ibn al-Nadim, Fihrist, p. 316. 

892 al-Bukhari, Ta’nkh, vol. 3/1, pp.'422~423. Ibn abi Hatim, Jarh, vol. 2/2, 
p. 356. Ibn Hibban, Mashahir, no. 1146. Idem, Thiqat, vol. 7, p. 93. al-Baghdadi) 
Ta’nkh, vol. 10, p. 401 (source: Abu ‘Asim [al-Dahhak ibn Makhlad], a student of 
Ibn Jurayj’s, d. 212/827-8). al-Nawawi, Tahdhib, vol. 2, p. 297. Ibn Khallikan, 
Wafayat, vol. 2, p. 348. al-Dhahabi, Tadhkira, vol. 1, p. 169. Ibn Hajar, Tahdhib 
vol. 6, p. 402. 

893 Ibn Sa'd, Tabaqat, vol. 5, p. 361. Ibn Khallikan, Wafayat, vol. 2, p. 348. al- 
Dhahabi, Tadhkira, vol. 1, p. 171 (source: Ibn Qutayba. But not contained in the 
edition of Ms Ma'ariff On this event cf. also Ibn al-Athir, Kamil, vol. 4, p. 453. 

894 ai-Dhahabl, Tadhkira, vol. 1, p. 169 (no source). 

895 See below. 

Ibn Sa d, Tabaqat, vol. 5, p. 362. al-Dhahabi, Tadhkira, vol. 1, pp. 1, 70. Only 
150: al-Bukhari, Ta’nkh, vol. 3/1, p. 423 (source: Yahya ibn Sa'id [al-Q_attan]) Ibn 
Qutayba, Ma‘anf p. 167. Ibn Hibban, Mashahir, no. 1146. Idem, Thiqat, vol. 7, 
p. 93. Ibn al-Nadim, Fihrist, p. 316. al-DhahabT, Duwal, p. 79. 

89/ Khalifa b. Khayyat, Tabaqat, p. 283. 

898 al-Bukhari, Ta’nkh, vol. 3/1, p. 423 (source: 'AlT [ibn al-Madini], d. 234/848-9). 

899 Ibn Hibban, Thiqat, vol. 7, p. 93. al-Baghdadi, Ta’nkh, vol. 10, p. 407 (source - 
Abu Hafs ‘Amr ibn 'Air, d. 249/863-4). Ibn Hajar, Tahdhib, vol. 6, p. 405. al) 
Dhahabi, Tadhkira, vol. 1, p, 170 (source: Ibn af-Madmi). 

900 ai-Baghdadr, Ta’nkh, vol. 10, p. 407 (source: ‘Air ibn al-Madini). Ibn Hajar, 
Tahdhib , vol, 6, p. 405. 
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160/776-7 <JU! —which all come from later sources, and of which prob¬ 
ably only the discrepancies of plus or minus one year actually go 
back to scholars of the first half of the third/ninth century, while 
the other dates are based on errors in transmission. The date 150 
is also supported by the tradition of Khalid ibn Nazzar al-AylT, who 
wanted to study with Ibn Jurayj but was too late to meet him alive. 90 - 
105 and 147 are probably the products of misreadings of the num¬ 
bers 150 (j kkams instead of khamsin) and 149 (sab‘ instead of tis')? 03 
160 is attested only late and without an informant. Consequently, 
Ibn Jurayj lived to be 70. This obvious number is, strangely, nowhere 
attested. On the contrary, it is claimed that he was older than 70 at 
his death. Ibn Sa'd reports 76 years from al-Waqidi, 904 although he 
names 80 as the year of birth and 150 as the year of death. In addi¬ 
tion to this odd discrepancy in Ibn Sabi, it is conspicuous that the 
number 76 never again appears in later sources, although Ibn Sa c d 
was frequendy used as a source. For this reason, I suspect that the 
number 76 originally was not in Ibn Sa c d at all, but that it derives 
from a misreading of nayyif wa-sab c in (a good seventy), which could 
have been intended either as a rough or—more likely—as an exact 
statement of age. Assuming that Ibn Jurayj was bom at the begin¬ 
ning of the year 80, at his death in the month of Dhu 1-Hijja 150 
he would already have been almost 71. This would fit with the fact 
that All [ibn al-Madinl] (d. 234/848-9) gives Ibn Jurayj’s age as “over 
70” ( jaza/jawaza l-saVln ) 905 which simply represents another formu¬ 
lation of nayyif vaa-saVin . 906 On the other hand, the isolated and late 
claim that he was over 1OO 907 is a pure figment of the imagination. 


s'” al-NawawI, Tahdhlb, vol. 2, p. 297 (no source). 

902 al-Dhahabl, Tadhkira, vol. 1, p. 170. 

903 That khams was mistakenly read for khamsin by later transmitters or by the 
editor can also be inferred from the fact that Khalifa correctly places Ibn Jurayj 
in the tabaqa of those born around 150, and al-Baghdadl, Ta’nkh, vol. 10, p. 407, 
transmits this date from Khalifa. 149 is reported from ‘Amr ibn ‘All and ‘All ibn 
al-Madinl; since both were students of Ibn ‘Uyayna, this date may derive from 
him. The misreading of 147 instead of 149 in al-Bukhari is thus likely, since 147 
is isolated and Ibn Hibban and al-Dhahabi, who used al-Bukhari, have 149. Sab e 
and tis‘ are easily confounded in undotted texts. 

904 Ibn Sa‘d, Tabaqat, vol. 5, p. 362. 

905 Cf. al-Bukhari, Ta’nkh, vol. 3/1, p. 423. Ibn Hibban, Thiqal, vol. 7, p. 93. 

9« p er haps al-Dhahabfs isolated birth date, “ wulida sanata nayyifin wa-sab‘m,” is 

also based on a confusion of al-Bukhan’s statement of age, “ wa-huwa ibn nayyifin 
(instead of: sitt) wa-sahlna sanction.” 

907 al-NawawI, Tahdhlb, vol. 2, p. 297 (no source). 


From the mode of dating Ibn Jurayj’s birth, one may infer that 
he was bom in Mecca. Here he also received his education. Already 
at an early age—thus he himself related to his students—he had a 
lively interest in unusual poems and genealogies. Through a sug¬ 
gestion, he became aware of Ata 5 and wanted to join him as a stu¬ 
dent. 908 When he came to Ata 5 ’s circle, however, the latter’s companion, 
die old Abd Allah ibn ‘Ubayd ibn c Umayr (d. 113/731-2) made it 
clear to him that he did not have the necessary prerequisites to fol¬ 
low Ata”s instruction; for Ibn Jurayj could not recite the Qur'an, 
neither had he mastered the rules of inheritance ( fatfda ). After he 
had learned all of that, he was accepted in the circle of Ata 5 . 909 
That must have been around the middle of the nineties of the 
first/seventh century, when he was about 15 years old, since Ibn 
Jurayj stated that he studied 18 or 19 years 910 —variants: 17 9u or 
20 912 years—with Ata 5 , but left the latter before his death to study 
with Amr ibn Dinar. The different numbers given can be explained 
in terms of the history of transmission or the context. The exact 
statement “18 or 19 years minus about a month” is most often 
attested and, as a lectio diffidlior , is probably reliable. It derives from 
his student Abd al-Wahhab ibn Hammam. From him and his brother 
Abd al-Razzaq is also transmitted the simple span of 18 years, winch 
is probably a choice of the first of the two numbers made for rea¬ 
sons of brevity. The variant 17 years, which is also attributed to 
Abd al-Wahhab, is presumably a misreading of 19 {sab 1 instead of 
tis c ), Abd al-Wahhab’s alternative. The number 20, which appears 
relatively late and for which no source is named, could nevertheless 
go back to Ibn Jurayj himself. In its context it is clearly intended as 
an estimated statement of time and is probably a rhetorically moti¬ 
vated exaggeration. If one takes 18 years as the period of study with 


908 Ibn abl Hatim, Jarh, vol. 2/2, p. 356 (source: c Abd al-Wahhab ibn Hammam. 
the brother of ‘Abd al-Razzaq. On him cf. Ibn Hajar, Hsan, vol. 4, pp. 93 f.) 

909 al-Baghdadl, Ta’nkh , vol. 10, pp. 401-402 (source: ‘Abd al-Wahhab ibn 
Hammam). Farida in the sense of “science of the rules of inheritance” seems to me 
more meaningful in context than “religious duty.” For similar demands on a qadt 
cf. Juynboli, Muslim Tradition, p. 83. 

910 Precisely: “18 or 19 years minus a month or so.” Ibn abl Halim, Jarh, vol, 
2/2, p. 356 (source: ‘Abd al-Wahhab ibn Hammam). The abbreviated version in 
al-Dhahabl, Tadhkira, vol. 1, p. 170 (source: ‘Abd al-Wahhab), and al-Baghdadl, 
Ta’nkh, vol. 10, p. 402 (source: ‘Abd al-Razzaq) has only 18. 

911 al-Baghdadl, Ta’nkh, vol. 10, p. 402 (source: ‘Abd al-Wahhab). Ibn Hajar, 
Tahdhlb, vol. 6, p. 404. 

912 al-ShlrazI, Tabaqat, p. 71. 
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'Ata 5 and its end as 1-2 years before his demise, one reaches the 
years 95~96 as a starting point. The background of the break with 
Ata 3 is obscure, but a fellow student of Ibn Jurayj’s, Qays ibn Sa'd, 
who left Ata 3 with him, made hints from which it can be inferred 
that—as a result of age—his memory, and thus his qualities as a 
transmitter of traditions, declined. 913 Traditions were, however, the 
trend of the time, and probably more in demand than ever. After 
Ata 3 , Ibn Jurayj attended the circle of ‘Amr ibn Dinar, 914 who was 
more strongly oriented towards traditions than Ata 3 , for seven more 
years, that is, approximately until 120/738. In this time he also 
attended the lectures of other scholars, for instance Ibn abi Mulayka, 
who died in 117/735 or 118, and Naff, the mawla of Ibn 'Umar, 
who died in 118/736 or 119. 915 

The biographical articles about Ibn Jurayj contain, in addition to 
such statements about his teachers deriving from Ibn Jurayj himself, 
lists of persons whose lectures he is supposed to have attended or 
from whom he allegedly transmitted. Among them are both teach¬ 
ers whose circles he attended for a relatively long time and infor¬ 
mants whom he encountered only sporadically—if at all. Early there 
appear lists in which, in addition to At a/, two other students of Ibn 
Abbas, Tawus (d. 106/724-5) and Mujahid (d. 103/721-2) are 
named as informants from whom he heard material. 916 Can one trust 
this information in view of Ibn Jurayj’s educational career as it has 
been depicted? Mujahid lived in Mecca, and contact with him was 
easily possible for Ibn Jurayj. Tawus, on the other hand, taught in 
Yemen; at most, he could have met him during his stays in Mecca 
on the occasion of the hajj. The assertion that Ibn Jurayj heard mate¬ 
rial from die two of them derives from his student Yahya ibn Sa'Id 
al-Qattan. 917 Not only this speaks for its credibility; so does the com¬ 
ment of the same Yahya, reported elsewhere, about what he heard 


913 Ibn Hajar, TaiuMb , vol. 6, p. 202 (source: Sulayman ibn Harb). But cf. also 
al-Shirazt, Tabaqat, p. 71, where other problems are also apparent. 

914 al-Baghdadl, Ta’nkh, vol. 10, pp. 402-403 (source: Sufyan [ibn 'Uyayna]). al- 
ShirazI, Tabaqat, p. 71. Ibn Hajar, Tahdhib, vol. 6, p. 404 (source: c Abd al-Razzaq 
ibn Hammam’s two brothers). 

915 al-Bukhari, Ta’nkh, vol. 3/1, p. 423. Ibn abi Hatim, Jarh, vol. 2/2, p. 356. 

916 al-Bukhari, op. cit. 

9I ' Ibn abi Hatim, Taqdima, p. 245. 


from them: a single hadlth or a legal opinion from each. 918 Ibn Jurayj’s 
meeting with them cannot have been more than an isolated occur¬ 
rence. This fits, for example, with Ibn Hibban’s statement, which 
surely goes back to earlier sources, that Ibn Jurayj had the tafsir of 
Mujahid, which he occasionally cites, only from the written records 
of al-Qasim ibn abi Bazza and had not heard it himself. 919 In the 
later works, the list of informants from whom Ibn Jurayj transmitted 
swells more and more—among others, Ibn Shihab al-Zuhri, Ibn abi 
Mulayka, Abu 1-Zubayr, Nafi c , Ibn Tawus, Hisham ibn c Urwa, Yahya 
ibn Sa'Id al-Ansari and 'Amr ibn Shu'ayb are added. 920 Ibn Hajar 
expands the very incomplete information of earlier works about his 
teachers and his sources into a circle of 64 persons, whose enu¬ 
meration he ends with the words “and many more.” 921 Among them 
are most of the people whom I have worked out to be his more 
important sources on the basis of the texts contained in the Musannaf 
of Abd al-Razzaq. Missing in Ibn Hajar are only Sulayman ibn 
Musa, Dawud ibn abi Hind and Ibrahim ibn Maysara. Doubtless 
Ibn Hajar’s list is based not primarily on traditions about Ibn Jurayj’s 
informants, but on his own research on the basis of the isnads known 
to him. For this reason it is not possible to reach a wholesale ver¬ 
dict on them, even if most of the names are credible. 

The situation is similar with respect to the lists of Ibn Jurayj’s stu¬ 
dents and auditors. In early works they are short; in later ones they 
become more extensive: al-Bukhari names only two, 922 Ibn abi Hatim 
seven, 923 al-Baghdadl 22, 924 al-Nawawi eight, 925 al-Dhahabl nine, 926 
and finally Ibn Hajar 49 names. 927 Some of them go back to reports 
by these students themselves in which they speak of themselves 
or their teachers. One could name as examples, among others: 


918 Ibn abi Hatim, Taqdima, p. 245. al-Baghdadi, Ta’nkh, vol. 10, p. 400. al- 
Dhahabr, Tadhkira, vol. 1, p. 170. 

9,9 Ibn Hibban, Mashahir, no. 1153 (biography of al-Qasim). 

920 Ibn Hibban, Thiqat, vol. 7, p. 93. al-Baghdadl, Tdnkh, vol. 10, p. 400. al- 
NawatvT, Tahdhib, vol. 2, p. 297. al-Dhahabl, Tadhkira, vol. 1, p. 169. 

921 Bin Hajar, Tahdhib, vol. 6, pp. 402-403. 

922 al-Bukhari, Ta’nkh, vol. 3/1, p. 423. 

921 Ibn abi Hatim, Jarh, vol. 2/2, p. 356 (source: Abu Hatim, d. 277/890-1). 

924 al-Baghdadi, Ta’nkh, vol. 10, p. 400. 

925 al-Nawawi, Tahdhib, vol. 2, p. 297. 

926 al-Dhahabi, Tadhkira, vol. 1, p. 169. 

927 Ibn Hajar, Tahdhib, vol. 6, p. 403. 
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Muhammad ibn ‘Umar [al-WaqidT], ‘Abd al-Razzaq ibn Harnmam, 
Sufyan ibn 'Uyayna and Yahya ibn Sa c rd al-Qattan. Most, however, 
are presumably extracted from the isnads of traditions. 

In contrast to ‘Ata’ ibn abi Rabah and ‘Amr ibn Dinar, Ibn Jurayj 
was die author of a real book, and one of a completely new type. 
He himself asserted: “No one [before me] arranged (dawwana) tra¬ 
ditions {Him) the way I did.” 928 His student c Abd al-Razzaq supports 
this opinion: “The first who arranged books according to subject 
(sannafa l-kuiub) was Ibn Jurayj.” 929 His book or books were thus a 
“mudawwand 5 or a “ musannaf probably with the title “Kitab al- 
Sunan”; at least, this is the only title which—although only in the 
fourth century—is reported. 930 Ibn al-Nadim (d. 385/995), who was 
familiar with die book, writes that it “contained what sunan books 
generally contain, for example [a kitab] “al-tahara [a kitab] “ al-siyam 
[a kitab ] “ al-salah ,” [a kitab] “ al-zakah ” and others.” 931 

Already the students of Ibn Jurayj speak sometimes of “his book” 932 
and sometimes of “his books.” 933 In the latter case as well, however, 
they seem simply to have been speaking of the sunan work, which 
was divided into chapters called “books” which perhaps consisted of 
separate booklets. That only his sunan work was a real book emerges 
from a remark of Ibn Hanbal’s that Ibn Jurayj’s “Kitab al-TafsIr” 
was not a book, but was simply his lectures (“dictations”) transmitted 
by his students. 934 Otherwise, his method of instruction was that his 
students read aloud from their copies of his book and he checked 
their correctness. 935 Ibn Jurayj’s book was already known beyond the 


m al-Baghdadi, Tdnkh, vol. 10, p. 402 (source: Sufyan [ibn ‘Uyayna?]). al-Shirazi, 
Tabaqat, p. 71. Ibn Hajar, Tahdhlh , vol. 6, p. 404 (source: ‘Abd al-Razzaq ibn 
Hammam’s two brothers). 

929 Ibn abi Hatim, Jarh, vol. 2/2, p. 357. 

930 Ibn al-Nadim, Fihrist, p. 316. 

831 Op. cit. 

932 Ibn abi Hatim, Taqdima, p. 238 (source: Yahya ibn Sa‘id al-Qattan, d. 
198/813-4). al-Baghdadi, Todrikh, vol. 10, p. 404 (same source, but a different tradi¬ 
tion). Ibn Hajar, TahdhXb , vol. 6, p. 404 (source: Ibn Ma'In, d. 233/847-8). 

933 Ibn Hanbal, ‘Ilal, vol. 1, p. 349 (no. 2295) (source: Hajjaj [ibn Muhammad 
al-A‘war], d. 206/821-2). Cf. also Sezgin, Geschichte , vol. 1, p. 66 (here Sulayman 
ibn Mujahid should be corrected to Sulayman ibn Mujalid). al-Baghdadi, op. cit. 
and vol. 8, p. 237 (source: Ahmad ibn Hanbal through Ibn Jurayj’s student Hajjaj 
ibn Muhammad). al-Dhahabi, Tadhkira, vol. 1, p. 170 (source: Khalid ibn Nazzar 
al-Ayll). On the tafsvr of Ibn Jurayj cf. also H. Horst, “Zur Uberlieferung,” p. 295 
and G. Stauth, Die Uberlieferung, pp. 110 ff.). 

934 Cf. note 933. 

935 al-Baghdadi, Taiikh, vol. 10, p. 237. 
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boundaries of Mecca in his lifetime, and because of it students came 
to him from all over. 936 He himself promoted it vigorously by show¬ 
ing it to other scholars to hear their advice and acquire additional 
material. 937 Even the ‘Abbasid caliph Abu JaTar al-Mansur (136/ 
753-158/775)—according to the statement of ‘Abd al-Razzaq—, 
when he once came to Mecca, had “the HaditK' of Ibn Jurayj brought 
to him and examined it. 938 From this comment one may not con¬ 
clude that Ibn Jurayj’s sunan work was purely a collection of hadilhs 
of the Prophet, like those known from the third/ninth century. That 
would be an anachronism. 939 Rather, it is to be assumed that it 
largely contained what ‘Abd al-Razzaq transmits from Ibn Jurayj in 
his Musannaf. 

Ibn Jurayj’s and ‘Abd al-Razzaq’s opinion that no one before him 
had composed a book of this kind is naturally subjective. With the 
reservation that at least no earlier works of this kind were known 
to them, one can accept it. According to Ahmad ibn Hanbal (d. 
241/855—6), Ibn Jurayj must share the rank of the first musannif with 
the Basran scholar [Sa'Id] ibn abi ‘Aruba (d. 156/773). 940 It is also 
known of other contemporaries of his, like, for example, Hammad 
ibn Salama (Basra, d. 165/781—2), 941 Za’ida ibn Qudama (Kufa, d. 
161/777—8), 942 Ma‘mar ibn Rashid (Yemen, d. 153/770) and Sufyan 
al-Thawrl (Kufa, d. 161) that they composed sunan works or passed 
on their traditions in this form. 943 Nevertheless, it is quite possible 
that Ibn Jurayj’s musannaf was really the first extensive work of this 
kind in the first half of the second/eighth century and that the others 
followed his example. 

Ibn Jurayj’s piety and scholarship were recognized and praised by 
many of his contemporaries and by later generations of scholars. His 


' 936 Cf. al-Dhahabi, op. cit. 

537 Azami, Studies in Early Hadith Literature , p. 113 (following Ibn abi Khaythama, 
Taiikh, (MS) III, 39b). 

936 al-Baghdadi, Ta’rikh, vol. 10, p. 404. 

939 This was already noted by Goldziher, Muslim Studies , vol. 2, p- 212. 

“ t 940 al-Baghdadi, Ta’rikh , vol. 10, p. 401. al-Nawawi, Tahdhib , vol. 2. p. 197. al- 

Dhahabi, Tadhkira, vol. 1, pp. 169-170. Cf also Ibn al-Nadim, Fihrist, p. 317. 

941 Ibn al-Nadim, Fihrist, p. 317. 

942 Ibn al-Nadim, Fihrist, p. 316. 

943 Cf also ‘All ibn al-Madini’s review of the early musannifun in his work ‘ Ilal 
al-Hadith, pp. 17 ff. (Cf. also the abridged version in Ibn abi Hatim, Taqdima, 
p. 234). Ibn al-Nadim, Fihrist, p. 318 names as the earliest sunan work that of the 
Syrian Makhul (d. 116/734 -5). Cf Goldziher, Muslim Studies, vol. 2, p. 212. Perhaps 
it originated only with his students, or it remained unknown for quite a long time. 
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teacher 'Ata 3 already saw in him his future successor 944 and one of 
the stars of the rising generation of scholars. 945 Ibn Jurayj’s students 
lauded his examplary manner of performing the saldh, and traced it 
back through his teacher 'Ata 3 to the Prophet. 946 He inspired peo¬ 
ple with his rhetoric, 947 impressed them with his almost constant fast¬ 
ing, 948 which he ceased for only three days each month, and gave 
ample alms to beggars. 949 He shone not only as a faqih and an ' alim , 
i.e. as a legal or religious and traditional scholar, but also as a Qurian 
recitor ( qan 3 ) and exegete ( mufassir ). 950 However, as a HadTth scholar 
he is not uncontroversial. Even from his students, in addition to 
laudatory judgements critical remarks are also reported. Al-WaqidI 
considers him reliable ( thiqa ), 951 Ibn 'Uyayna one “who brought Hadith 
onto the right path,” 952 and Yahya ibn Sahel al-Qattan reports that 
he and his classmates called Ibn Jurayj’s books “books of reliability.” 953 
He is considered matchless for some traditions, for instance for those 
of ‘Ata 3 , ‘Amr ibn Dinar—more reliable than Ibn ‘Uyayna—, Nafi 1 — 
better than Malik—, and Ibn abi Mulayka, 954 although Ibn 'Uyayna 
claimed to have the better version, in cases of doubt, from their 
common teacher 'Amr ibn Dinar. 955 

The Medinan Malik ibn Anas (d. 179/795-6) and the Basran 
Yazld ibn Zuray' (d. 182/798—9 or 183), in contrast, made very dis¬ 
paraging remarks about their somewhat older colleague Ibn Jurayj: 


9+4 Ibn abi Hatim, Jarh, vol. 2/2, p. 356 (source: TaLha ibn ‘Amr, d. 152/769). 
al-Baghdadi, Ta’rikh, vol. 10, p. 402. al-Dhahabi, Tadhkira, vol. 1, p. 170. 

9,5 al-Baghdadi, Ta’rikh, vol. 10, p. 403 (source: al-Muthanna [ibn al-Sabah], 
d. 148/765-6 or 149). al-NawawI, Tahdhib, vol. 2, p. 297. Ibn Hajar, Tahdhib , vol. 
6, p. 404. 

946 al-Bukharl, Ta’nkh , vol. 3/1, p. 423. al-Baghdadi, Ta’rikh , vol. 10, pp. 403, 
404 (source: ‘Abd al-Razzaq). al-NawawI, Tahdhib, vol. 1, p. 297. al-Dhahabi, 
Tadhkira, vol. 1, p. 170. Ibn Hajar, vol. 6, p. 405. 

947 Ibn abi Hatim, Taqdima, pp. 52-53 (source: ‘Abd al-Razzaq). 

946 al-Dhahabi, Tadhkira , vol. 1, p. 170 (source: Abu ‘Asim [al-Dahhak], d. 212/ 
827-8, heard Ibn Jurayj). Ibn Hajar, Tahdhib , vol. 6, p. 406. 

949 al-Dhahabi, Tadhkira, vol. 1, p. 171 (source: ‘Abd al-Razzaq). 

930 Ibn abi Hatim, Jarh, vol. 2/2, p. 357 (source: Sufyan [al-Thawrl or Ibn 
‘Uyayna?]). al-Dhahabi, Tadhkira, vol. 1, p. 171 (source: ‘Abd al-Razzaq). 

911 Ibn Sa‘d, Tabaqat, vol. 5, p. 362. Ibn Hajar, Tahdhib , vol. 6, p. 405. 

932 Ibn abi Hatim, Taqdima, p. 43. Gf. also al-Baghdadi, Ta’rikh, vol. 10, p. 404. 

9aS al-Baghdadi, Ta’rikh, vol. 10, p. 404. 

954 Ibn abi Hatim, Taqdima, p. 241. Idem, Jarh, vol. 2/2, p. 357. al-Baghdadi, 
Ta’rikh, vol. 10, pp. 403, 405, 406. al-Dhahabi, Tadhkira, vol. 1, p. 170. Ibn Hajar, 
Tahdhib, vol. 6, p. 404 (source: in all cases Yahya ibn Sa'id al-Qattan, d. 198/813-4). 

955 Ibn abi Hatim, Taqdima, pp. 49, 52. 



He was a “hatib layF (Malik), literally: “one who collects wood by 
night,” i.e. one who takes everything he gets his hands on, or a 
“sahib ghutha m (Yazld), literally: “owner of refuse.” 956 Such sweeping 
judgments about a colleague are to be treated with caution, as long 
as their background is unknown. They could be based on personal 
antipathies and rivalries among the centers of scholarship. 957 However, 
die causes of the negative attitude of scholars like Malik and Yazld 
can be determined with some probability. The reservations of Ibn 
Jurayj’s student Yahya ibn Sa'id al-Qattan (Basra, d. 198/813-4) 
are instructive: He does consider some of Ibn Jurayj’s traditions excel¬ 
lent and also praises his book; but he also expresses concrete criti¬ 
cisms of him. They relate to four points: I. Ibn Jurayj did not have 
a good memory. When he lectured not from his book or other books, 
but by memory, he made mistakes. 958 2. He transmitted texts that 
he did have permission to transmit, but which he had neither heard 
nor read aloud. As an example he names Ibn Jurayj’s traditions from 
'Ata 3 al-Khurasanl. 959 3. He transmitted from written documents mate¬ 
rial which he did not know by heart. 960 4. Ibn Jurayj occasionally 
concealed discontinuities in the isnad or suppressed informants. 961 

This predominandy positive evaluation of Ibn Jurayj, which nev¬ 
ertheless does not conceal weaknesses, continues with the scholars of 
the third/ninth century as well. Ahmad ibn Hanbal, for instance, 
on the one hand speaks of him enthusiastically, 962 but on the other 
hand warns against his hadlths introduced with “qala X 33 and “ukhbirtu 
i.e. those only aquired in writing or transmitted while concealing the 
informant, and against those transmitted by memory, 963 and names 
sources from which he transmitted texts without having heard them 
himself. 964 He is similarly evaluated by Yahya ibn Ma'In (d. 233/ 


959 al-Baghdadr, Ta’rikh, vol. 10, p. 404. Ibn Hajar, Tahdhib, vol. 6, p. 404. 

9a/ On envy among colleagues cf. also Juynboll, Muslim Tradition, p. 165. 

958 Ibn abi Hatim, Taqdima, p. 238. al-Baghdadi, Ta’rikh, vol. 10, pp. 404—405. 
Ibn Hajar, Tahdhib, vol. 6, p. 404. 

959 Cf. al-Baghdadi, Kifaya, p. 258. Ibn Hajar, Tahdhib, vol. 6, pp. 404, 406. 

960 al-Baghdadi, Kifaya, p. 258. 

961 al-Baghdadr, Ta’rikh, vol. 10, p. 406. 

952 Ibn abi Hatim, Jarh, vol. 2/2, p. 357. al-Baghdadi, Ta’rikh, vol. 10, p. 402. 
al-Dhahabi, Tadhkira, vol. I, p. 169. Ibn Hajar, Tahdhib, vol. 6, p. 404. 

963 al-Baghdadi, Ta’rikh, vol. 10, p. 405. al-Dhahabi, Mizdn, vol. 2, p. 151. Ibn 
Hajar, Tahdhib, voi. 6, p. 404. 

Jb4 al-Dhahabi, Tadhkira, vol. 1, p. 170. Ibn Hajar, Tahdhib, vol. 6, p. 405. 
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847-8), 965 £ AJi ibn al-Madmi (d. 234/848~9), 966 and al-Dhuhli (d. 
258/872). %7 Exclusively positive statements are recorded from al-Tjll 
(d. 261/874-5), 968 Ahmad ibn Salih al-Misn (d. 248/862-3), 969 Abu 
Zur c a (d. 264/877-8), Abu Hatim (d. 227/841—2) 970 and otliers. Tliis 
ambiguous evaluation— thiqa , but mudallis —also runs through the later 
rijdl works, while his tadUs occasionally—for instance, by al-Daraqutaf 
(d. 385/995-6) 971 —is rated as very questionable, in contrast to that 
of others, e.g. that of Ibn ‘Uyayna. 972 

The critical evaluation of Ibn Jurayj as a muhaddith is based on 
facts, specifically, on traditions about the manner in which he col¬ 
lected and then presented his material. Ibn Jurayj is recorded, on 
the basis of biographical traditions, to have received texts in five 
forms: 1. He attended the lectures of his informants or questioned 
them and recorded what he heard in writing 973 and/or learned it by 
heart. 2. He copied a manuscript which he had obtained from the 
transmitter or one of his students and read it aloud to the former. 
3. He obtained written notes which the transmitter had prepared 
himself as a gift, without having heard them from him or read them 
to him. 4. He copied a text from the informant and got permission 
to transmit it, without hearing it or reading it aloud. 5. He came 
into possession of a manuscript or copied it without getting formal 
permission to transmit it further, be it that the owner in question 
was no longer alive or did not meet him, or be it that he refused 
him the ydz_a. 

Type 1 occurs in his tradition from his teachers c Ata 5 ibn abi 
Rabah and ‘Amr ibn Dinar, and sometimes from Naff and others. 
These texts, even later, were considered saluh and above all criticism. 
Already in Ibn Jurayj’s time, type 2 was considered equal in value 


965 Ibn abl Hatim, Jarh, vol. 2/2, p. 357. al-Baghdadr, Ta’nkh, vol. 10, pp. 402, 
405, 406. Ibn Hajar, TaJidhlb , vol. 6, pp. 404, 405. 

966 Ibn abt Hatim, Jarh , vol. 2/2, p. 357. al-Dhahabi, Tadhkira, vol. 1, p. 70. 

967 Ibn Hajar, Tahdhib, vol. 6, p. 405. 

968 al-Baghdadr, Ta*nkh , vol. 10, p. 407. 

969 Op. cit., p. 405. 

9,0 Ibn abi Hatim, Jarh, vol. 2/2, p. 358. Ibn Hajar, Tahdhib, vol. 6, p. 405. 

971 Ibn Hajar, op. cit. 

972 Ibn Hibban, Mashahir, no. 1146. Idem, Thiqat, vol. 7, p. 93. al-Dhahabi, 
Milan, vol. 2, p. 151. Idem, Tadhkira, vol. 1, p. 170. 

973 He is supposed first to have done this on the large leaves of the ‘ushar tree 
and later to have made a fair copy on other material (papyrus, parchment?—in 
the text: fi l-bayad). al-Fasawf, Ma'rifa, vol. 2, p. 26. Cf. also Azami, Studies in Early 
Hadith Literature, p. 113. 
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to the first. He himself expressed this view to his student al-Waqidl: 

Muhammad ibn ‘Umar [al-Waqidi]: I asked Ibn Jurayj about reading 
Hadith aloud to the muhaddith. He answered: Someone like you is ask¬ 
ing something like that?! The scholars ( al-nas ) are in disagreement about 
notebooks ( sahifa) which someone takes and says: “I am transmitting 
(: uhaddithu) what is in it” without having read it aloud, but if he has 
read it aloud, it is equal (sawa 7 ) [to hearing it].” 974 

In this form Ibn Jurayj received, for instance, some of his material 
from Naff and probably from Ibn abl Mulayka. In the case of Naff 
this emerges from his statement, “Naff gave me a saddlebag. It con¬ 
tained what I had read [aloud] and asked.” 975 

Type 3 occurs, for instance, in Ibn Jurayj’s tradition from Abu 
Bakr ibn ‘Abd Allah [ibn Muhammad] ibn abl Sabra (d. 162/778-9 
or 172/788-9, mufti in Medina, later qadi in Baghdad). Al-Waqidi 
reports that this Abu Bakr related to him the following: 

“Ibn Jurayj said [to me]: ‘Write me sunan-hadiths 976 —variant: some of 
your good hadiths? 977 [Abu Bakr]: I wrote him 1,000 hadiths and then 
sent them to him. He neither read them to me, nor I to him.” 
Muhammad ibn ‘Umar [al-Waqidi]: Later I heard Ibn Jurayj trans¬ 
mit many hadiths with the words: “Abu Bakr ibn abl Sabra transmitted 
to us (,haddathanaf variant: “Later I saw that Ibn Jurayj had included 
many of his hadiths in his book with the words: ‘Abu Bakr ibn ‘Abd 
Allah—i.e. Ibn [abi] Sabra—transmitted to me!”’ 978 

Of type 4 are the traditions from Ibn Shihab al-Zuhri, Hisham ibn 
Urwa, Aban ibn abi ‘Ayyash and ‘Ata/ al-Khurasani. Ibn Jurayj’s 


974 Ibn Sa‘d, Tabaqat, vol. 5, p. 361. Gf. also Ibn Qutayba, Ma'dnf, p. 167; Sachau, 
“Zur altesten Geschichte,” pp. 721-722 and F. Sczgin, Geschichte, p. 74 (his trans- 
lation of “ sawa with “fine” (“in Ordnung”) is not correct. What is meant is shown 
by Ibn Qutayba’s variant: “fa-huwa wa-l-sama e wahid.” Clearly, Ibn Jurayj consid¬ 
ered even the transmission of a notebook that had not been read aloud to be “fine” 
(see below). 

9,5 al-Baghdadi, Ta’nkh, vol. 10, p. 406 (source: Yahya ibn Sa'id [al-Qattan])- 
Cf also Abu Khaydiama, Tim, p. 117 (no. 34) (source: Ibn ‘Uyayna). On Ibn abi 
Mulayka’s transmission cf. Ibn abi Hatim, Taqdima, p. 241 (source: Yahya ibn Sa'id 
al-Qattan). 

9,8 Ibn Sa'd, Tabaqat, vol. 5, p. 361. 

977 ibn Qutayba, Ma r arif p. 167 (biography of Abu Bakr). The version in Ibn 
Sa d, as a lectio difficilior with the meaning of sunan which was customary before al- 
Shafi'i (cf. Schacht, Origins, pp. 2, 3), is probably more authentic. 

9/8 Ibn Sa'd, Tabaqat, vol. 5, p. 361. Ibn Qutayba, op. cit. The statement “many 
hadiths^ is probably exaggerated. In the section of the text of the Musannaf studied 
here I found none. 
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student Yahya ibn Sa‘Td reports that he could get from him no 
confirmation that he had “heard” hadiths from al-Zuhri. 979 Ibn Jurayj 
himself is supposed to have admitted this: “I did not hear from al- 
Zuhri, rather, he gave me a book [or: notebook] {juf), I copied it, 
and he permitted it to me [to transmit],” 980 Various eyewitnesses 
report similar things about the acquisition of his texts from Hisham 
ibn ‘Urwa: The latter had lent a notebook (sahifa) with his hadiths 
to someone. Ibn Jurayj first got assurance from Hisham that it was 
actually his notebook. When the latter confirmed this, 981 he clearly 
copied it, but then returned to him with the copy and said: “These 
are your hadiths —variant: This is your hadith. I would like to trans¬ 
mit them from you!” [Hisham]: “‘Yes! [You may].’ He went and 
asked me nothing more.” 932 Nevertheless, Ibn Jurayj later dted Hisham 
ibn ‘Urwa with the formula “ haddathana ” as well. 983 Such a proce¬ 
dure is also known in the case of Ibn Jurayj’s transmission from 
Aban ibn abi ‘Ayyash. 984 In this way he is also supposed to have 
gotten hold of the material from c Ata’ al-Khurasam, 985 and also to 
have passed on his own work. 986 

His tradition from Mujahid seems to be based on type 5. At least, 
this is asserted of his material from the latter’s tafsir and is proba¬ 
bly true of other material from him, since it is conspicuous that in 
the Musannaf of c Abd al-Razzaq he introduces him almost exclusively 
with the formula “ qala Mujahid.” He is supposed to have gotten the 
tafsir from a manuscript of al-Qasim ibn abi Bazza, a student of 
Mujahid’s who “heard” it from him, 987 whom, however, he does not 


979 Ibn abi Hatim, Taqdima, p. 245. 

930 al-Dhahabi, Tadhkira, voi. 1, p. 170. Ibn Hajar, Tahdhib, vol. 6, pp. 405-406 
(source: Quraysh b. Anas, d. 202/817-8, Basra). Cf. also Sezgin, Geschkhle, p. 65. 
This statement of Ibn Jurayj’s probably applies only to hadiths, since in the Musannaf 
Ibn Jurayj transmits a few of Ibn Shihab’s responsa to his own questions. 

981 Ibn Sa'd, Tabaqdt, vol. 5, p. 362 (source: 'Abd al-Rahman ibn abi 1-Zinad, 
d. 174/790-1, Medina). Ibn Qutayba, Ma‘arij.\ p. 167 (incorrectly: ‘Abd al-Rahman 
ibn abt 1-Ziyad). Ibn Hajar, Tahdhib, vol. 6, p. 405. 

982 al-Baghdadl, Kifaya, p. 320 (source: Hisham ibn 'Urwa, d. 146/763-4, fol¬ 
lowing Yahya ibn Sa'ld [al-Qattan] or Shu'ayb ibn Ishaq, d. 189/805). 

983 See note 981. 

984 al-Baghdadl, Kifaya, p. 320 (source: Yazid ibn Zuray', d. 182/798-9 or 183, 
Basra). Aban is categorized by Hadith criticism as unreliable. Cf. Ibn Hajar, Tahdhib, 
vol. 1, pp. 97-101. Ibn Jurayj does not seem to have transmitted much from him. 
In the section of the text studied here he does not appear. 

985 Ibn Hajar, Tahdhib, vol. 6, p. 406 (source: Yahya ibn Sa'ld). 

986 Ibn Hanbal, Tld, vol. 1, p. 349 (source: Hajjaj [ibn Muhammad al-A'war], 
d. 206/821-2). See also p. 274, note 933. 

987 Ibn Hibban, Mashahir, no. 1153. Cf. also G. Stauth, Die Oberlieferung, pp- 71 f. 


name as an informant, evidently because he did not have permis¬ 
sion for transmission from him. Perhaps he also got the other Mujahid 
texts from him. 

The last three of the enumerated types of transmission used by 
Ibn Jurayj were met by scholars of the second hall' of the second/ 
eighth century and later with shaking of heads and derisive com¬ 
ments. 988 However, from the fact that people like Ibn Shihab, ‘Ata’ 
al-Khurasam, Hisham ibn ‘Urwa, Ibn Jurayj and other transmitters 
of the first half of the second/eighth century used such forms of 
transmission it can be inferred that they did not evaluate them neg¬ 
atively. This means that it was only from about the middle of the 
second/eighth century that the view began to assert itself that only 
transmission of hadiths by hearing or reading aloud was acceptable. 
That this requirement was already familiar to Ibn Jurayj is shown 
by Ills remark that the transmission of a notebook that had not been 
read aloud was a subject of controversy among the scholars. 939 

The situation is similar—and this is probably related to the still- 
undecided question of the types of transmission—with respect to the 
terminology of transmission. In the first half of the second/eighth 
century it was not yet attached to specific forms of reception, even 
if certain customs were beginning to establish themselves. Students 
of Ibn Jurayj like al-Waqidl and Yahya ibn SaYd registered with 
suprise or displeasure that he cited materials which he had neither 
heard nor read aloud with the formula haddathani , which they already 
understood as a technical term for samdf or qira’a. 990 They report 
that Ibn Jurayj himself indicated that what he reported from ‘Ata 5 , 
he had in every case heard, even if he said “ qala ‘Ata’” and not 
“samftu ‘Ata 5 ,” 991 and that, for instance, Ibn Jurayj’s texts from Ibn 
abi Mulayka were “ sahih ” even if he had only “W ! as an intro¬ 
duction instead of “haddathani.” 992 What is astonishing is that a crit¬ 
ical student of Ibn Jurayj’s like Yahya ibn Sa'ld, even though he 
was familiar with his undifferentiated terminology of transmission, 
sometimes acts as if it conformed to the later standard. He notes, 


988 Cf. Baghdadi, Kifaya, p. 320 (source: Yahya ibn Sa'ld). Ibn Hajar, Tahdhib, 
vol. 6, p. 406 (source: the same); and see the documentation in note 956, p. 277. 

989 See p. 279. 

990 Cf Ibn Sa'd, Tabaqdt, vol. 5, pp. 361, 362. Ibn Qutayba, Ma‘anf, p, 167 
(source: al-Waqidl). al-Baghdadi, Ta’rikh, vol. 10, p. 406. Ibn Hajar, Tahdhib, vol. 
6, p. 404 (source: Yahya ibn Sa'rd). 

991 Ibn Hajar, Tahdhib, vol. 6, p. 406 (source: Yahya ibn SaTd). 

992 Ibn abf Hatim, Taqdima, p. 241 (source: the same). 
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for instance, that one can accept as trustworthy ( saduq ) what Ibn 
Jurayj introduces with “haddatham ” and “ akhbarani ” as a sign of sarrwf 
or qira’a, but that when he says “gala” it is—since it is a purely writ¬ 
ten reception—worthless. 993 Obviously he wanted in this way to sal¬ 
vage the credibility of at least a portion of his tradition. Other 
contemporaries of Yahya’s, such as Malik ibn Anas and YazTd ibn 
Zuray c , judged him more rigorously and seem to have categorized 
his traditions en masse as untrustworthy, 994 whether because of some 
of his methods of reception, because of Iris inconsistent terminology, 
or because of the reception of many texts from persons whose cred¬ 
ibility was later put in question. However, the position of Yahya ibn 
Sa'id largely asserted itself: that only the texts of Ibn Jurayj’s which 
clearly are based on wijada, i.e. written reception without permission 
for transmission, or those which are perhaps heard but in which the 
informant remains anonymous, are to be avoided, but his traditions 
identified with the formulae of samd c and qira’a can generally be 
accepted. It was advanced by Ahmad ibn Hanbal. 995 Occasionally 
individual traditions, like those from al-Zuhri, are excluded from this 
positive evaluation. 996 

Ibn Jurayj lived in Bi’r Maymun, about three miles outside of 
Mecca. 997 He seems to have spent most of his life exclusively in the 
Hijaz. Only as an old man did he undertake trips to the Yemen 
and Iraq; he is attested to have sojourned in San'a 1 . Basra and 
Baghdad in the caliphate of al-Mansur (136-158/754-775). 998 He is 
supposed to have had a brother Muhammad, a son by the name of 
c Abd al-'Azfz and a grandson called al-Walld. 999 A few intimate 


993 Ibn Hajar, TahdhXb, vol. 6, p. 404. 

994 See pp. 276 f. Further study is in order to determine how the many infor¬ 
mants from whom Ibn Jurayj has only a few reports are evaluated in Hadith crit¬ 
icism, and whether some of them can be put into the context of larger textual 
complexes in other sources. As long as these are not available, it is scarcely possi¬ 
ble to reach a conclusion about these reports’ authenticity beyond the level of Ibn 
Jurayj’s informant on the basis of the texts themselves. 

995 See p. 277. 

996 See p. 278, note 965. 

997 Ibn Hibban, Thiqdt, vol. 7, p. 94. 

998 Ibn Sa‘d, Tabaqat, vol. 5, p. 361 (in Basra in the year 145/762; source: 
Muhammad ibn ‘Abd Allah al-Ansan, d. 215/830-1, Basra). al-Baghdadl, Ta’rikh , 
vol. 10, p. 400 (source: Ahmad ibn Hanbal, d. 241/855-6, Baghdad). al-Dhahabl, 
Tadhkira, vol. 1, p. 170 (in Yemen in the year 144/761-2) See p. 63. 

999 Ibn Hibban, Thiqdt , vol. 7, pp. 93-94. al-Baghdadl, Tfrikh, vol. 10, p. 400 
(no sources). 
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details are also known about Ibn Jurayj. He had a reddish-brown 
skin color, 1000 colored his hair with black dye and scented himself 
with ghdliya“ m a perfume made of musk and amber. He is supposed 
to have been married to a pious woman 1002 but also to have con¬ 
tracted mut'a alliances, i.e. temporally limited relationships similar to 
marriage. Jarir [ibn c Abd Allah al-Dabbr] (d. 188/804, Kufa) gives 
the number of his mufa “marriages” as 60, 1003 and al-Shafi c i (d, 204/ 
819-20) as 70—variant: 90. In old age he injected himself—accord¬ 
ing to al-Shafi'f—with an ounce of sesame oil as a stimulus to his 
libido. 1004 The discrepancy in the numbers transmitted by al-Shafl'I 
is probably based on a misreading of stiff m as tis'm, a confusion which 
is often to be observed. The divergence between al-Dabbl’s state¬ 
ment and al-ShafiT’s is to be explained by the fact that the numbers, 
which probably derive from Ibn Jurayj himself, are not bookkeeping- 
data but estimates, in which—despite his obviously great sexual vital¬ 
ity—exaggerations are not out of the question. 

Information of this kind may seem unimportant to many, and 
their reporting unnecessary. This is not by any means the case, for 
the transmitters of the second/eighth century clearly did consider 
them noteworthy. Their motivation results less from a love of detail 
or of delicate subjects than it is to be understood in the context of 
learned debates of the second/eighth and third/ninth centuries in 
which the questions of dying the hair, 1005 of perfuming and of mufa 
alliances were subjects just as significant and passionately discussed 
as that of divine predestination. Aside from this, for the the histo¬ 
rian the information about Ibn Jurayj’s mufa practices, for instance, 
is valuable for several reasons. The fact that they are mentioned in 
the biographical sources at all can be regarded as an indication that 
reports about a person were not suppressed even if they were unpleas¬ 
ant and detracted from the evaluation of his reliability, which is pre¬ 
dominantly positive. The conflict emerges clearly from a comment 
of al-Dhahabfs: “There is agreement on his reliability, although he 


1000 Ibn Qutayba, Ma‘drif, p. 167 (source: Abu Hilal). 

1001 al-Dhahabl, Tadhkira, vol. 1, p. 171 (source: c Abd al-Razzaq). 

1002 al-Dhahabl, Tadhkira, vol. 1, p. 170 (source: Abu ‘Asim [al-Dahhak], d. 212/ 
827-8). 

10(13 al-Dhahabt, op. cit. 

1001 al-Dhahabl, op. cit, pp. 170-171. Idem., Mizjdn , vol. 2, p. 151. Ibn Hajar, 
Tahdhib, vol. 6, p. 406. 

1005 Cf. Juynboll, “Dyeing die Hair.” 
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contracted mufa alliances widi 90 women. He was of the opinion 
that it was permitted.” 1006 Since the instition of mufa was accepted 
only among the ShT'a and was rejected by the Sunni legal schools, 
one might be tempted to think that the statements about Ibn Jurayj’s 
mufa practices were perhaps invented in order to discredit him or 
to claim him for the ShFa. Such an assumption is, however, not 
very probable. Some of the informants for the report do come from 
Kufa, but since it is also reported by al-Shafi'r, who is neither sus¬ 
pected of Shrism nor in principle hostile to Ibn Jurayj, was a stu¬ 
dent of two students of Ibn Jurayj’s and as a Meccan well informed 
of the situation in his home town, it probably describes a historical 
fact. For the history of mufa as a juridical problem and a social prac¬ 
tice, the statement about Ibn Jurayj’s mufa alliances is a very impor¬ 
tant piece of information. From it, it can be concluded that the 
question was still open in the first half of the second century and 
was not a specifically Sunm-Shl'ite controversy. Rather, it represents 
a Meccan school tradition which was already advocated by Ibn 
'Abbas and established by 'Ata’, 1007 and which was actually prac¬ 
ticed in the first two centuries—at least in Mecca and its environs— 
although 'Umar had forbidden it during his caliphate. 1008 

55% of the reports on which the biographical literature about Ibn 
Jurayj is based are derived from contemporaries and students of Ibn 
Jurayj’s, and thus from persons who knew him themselves, 45% from 
indirect informants—from about 40 people altogether. In the first 
group of sources dominate the materials of Ibn Jurayj’s students 
Yahya ibn Sa'Id al-Qattan (33%), Sufyan ibn 'Uyayna (14%), 'Abd 
al-Razzaq (10%) and al-Waqidf (6%), in the second group those of 
the scholars of the end of the second/eighth and the first half of the 
third/ninth century, who were students of the students of Ibn Jurayj. 
They are above all Ahmad ibn Hanbal (35%), Yahya ibn Ma'In (16%), 
and 'All ibn al-Madlm (9%). Altogether, they provide over 80% of 
the indirect information. The rest comes predominantly from scholars 
of the second half of the third/ninth century—such as Ibn Kharrash, 
al-'Ijli, Muhammad ibn IsmaTl, al-Bardfjl and al-Bazzar—, and very 
little from those of the fourth/tenth century, such as Ibn Hibban 


1006 al-Dhahabi, Mizdn, vol. 2, p. 151. 
,00 ’ See pp. 142-145. 

' m See p. 143. 
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and al-Daraqutm. Since the knowledge of the second generation after 
Ibn Jurayj probably also derives largely from his immediate students 
and auditors, one can say that almost the entire biography of Ibn 
Jurayj is based on sources which may be classed as eye- and ear- 
witness reports. The little that later sources contribute adds next to 
nothing that was not already known from earlier ones. 

4. The source value of the biographical material 
about the three legal scholars 

The study of the biographical reports about the three leading juqaha’ 
of Mecca in the second half of the first/seventh and in the first half 
of the second/eighth century has been carried out, for methodolog¬ 
ical reasons, widiin the genre. The question was and is whether indi¬ 
cations of forgery—e.g. internal contradictions, anachronisms, and 
so forth—or of unreliability resulting from an excessively large remove 
between the sources and the time about which they report, emerge 
from this material itself. The results can be summarized as follows: 

1. The biographical literature of the third/ninth to ninth/fifteenth 
century which has been studied contains scarcely any traditions rec¬ 
ognizable as conscious forgeries whose motives and originators could 
be identified. There are mistakes, inaccuracies, errors in transmis¬ 
sion, exaggerations and topoi. These can usually be identified as such 
with the aid of the transmitted variations. The credibility of some 
individual pieces of information whose provenance remains obscure 
is thus still in doubt. However, by and large the biographical mate¬ 
rial, although a conglomeration of heterogeneous reports of different 
provenance, is internally consistent. Possible biases which may have 
determined the selection of the biographical traditions reported in 
some works are neutralized by other, more complete collections. The 
fact that even negative facts about the persons in question which 
were visibly uncongenial to the compilors were not suppressed, and 
that often the texts of later authors can be documented word for 
word in earlier ones, speaks for the assumption that they did not 
falsify the material. 

2. The biographical literature’s information about tire three Meccan 
fuqaha ’ largely goes back to persons in contact with them or the lat¬ 
ter’s students. It thus derives from the second/eighth century, was 
gathered in biographical and other works in the third/ninth century, 


286 


287 


CHAPTER THREE 

and was also probably transmitted for a time in instruction, outside 
of closed compilations. Already from the middle of the third/ninth 
century, however, the sources begin to dry up. Reports that go back 
to informants of the second half of the third/ninth century are rel¬ 
atively rare, and diey rarely report facts not already known from 
earlier sources. That is, the biographical material consists mainly of 
primary sources (statements of eyewitnesses) with a smaller propor¬ 
tion of secondary sources (reports at second or third hand). 

3. The biographical traditions in later works are generally no worse 
than those in the earlier ones. They frequently report the earlier 
material—usually correctly—, which speaks for their general reliability, 
but also contain pieces of information from works which have been 
lost or have not yet reappeared. 1009 Where they name the source of 
their reports, these texts—until the opposite is proven, in individual 
cases—are to be considered just as credible as those for which early 
parallels are attested. The general distrust towards reports in the bio¬ 
graphical literature about persons of the first/seventh and second/eighth 
centuries which is widespread among non-Muslim scholars seems to 
be based on unjustified prejudices and the anecdotal material of the 
adab literature. This source is probably better than its reputation, 
which is not to say that all reports communicated in it are reliable. 

The verdict reached from the investigation within the genre of 
the biographical traditions about "Ata", 'Amr and Ibn Jurayj about 
their extensive authenticity and credibility is confirmed by the results 
yielded by the analysis of the traditions from them. The two genres 
of tradition are—despite occasional identical transmitters—to be 
regarded as two fundamentally different historical sources. The bio¬ 
graphical tradition consists—from a source-critical point of view— 
primarily of deliberate, intentional testimonies winch consciously aim 
to give information about the persons in question. In contrast, the 
traditions about their teachings and legal opinions, when one uses 
them—as I have—as a source for biographical questions, are largely 
to be classed as involuntary and unintentional testimonies. Ibn Jurayj’s 
intention in transmitting c Ata 3, s teachings was surely not to com¬ 
municate something about the latter’s teachers, students, style of 
instruction and so forth, but to report their content as accurately as 


loos Q- also JuynboITs comments on Ibn Hajar’s Tahdhlb and its sources in: Muslim 
Tradition , pp. 134—136. 
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possible. However, used in this way, divorced from their original 
intent, they are an especially reliable source. Where the knowledge 
gained from them corresponds to the statements of the biographical 
literature, the latter’s historicity is certain. On the other hand, their 
meaningfulness—as is usually the case with “residues”—is limited. 
For this reason, conclusions of biographical nature can be drawn 
fiom this material only with great caution and with reservations. The 
actual biographical tradition is thus a welcome supplement and check 
for the biographical information drawn from the Musannaf of c Abd 
al-Razzaq. Many suppositions are confirmed by it; many connec¬ 
tions which remained unclear become more distinct in its light. The 
two genres of sources complement and mutually support each other.' 
Errors and forgeries in one source can sometimes be uncovered and 
corrected through the information in the other. 

F. A Historical Overview 

After this preliminary work it is possible to draft a sketch of the his¬ 
torical development of Islamic jurisprudence of Mecca from the begin¬ 
nings to the emergence of the classical schools of law which is based 
on secure facts, that is, on sources whose authenticity is assured. 

I. The beginnings 

Meccan fiqh has its roots primarily in the juridical efforts and teach¬ 
ing activities of c Abd Allah ibn al- c Abbas. This latter was not the 
eponym, i.e. the fictitious authority, of the Meccan juqaha, as Schacht 
assumed; 1010 rather, he was really the teacher of a number of schol¬ 
ars who later became famous and who were active primarily in 
Mecca, like Ata ibn abl Rabah, Mujahid, Tkrima and Ibn abi 
Mulayka. From Mffawiya’s assumption of the caliphate Ibn c Abbas 
lived withdrawn from the political stage on which he had played a 
role under All, in the city of Mecca, which he had to leave only 
under the caliphate of c Abd Allah ibn al-Zubayr, whom he refused 
to recognize. 1011 In the quarter-century of his residence in Mecca 

1010 Cf. Schacht, Chigins, pp. 249 f. Idem, Introduction, p. 32. 

Cf. L. Veccia-Vaglieri, Abd Allah ibn al-'Abbas,” in: Encyclopaedia of Islam 
Second Edition, vol. 1, pp. 40 f. 
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(c. 40-65/660-685)—he died in 68/687-8 in al-Ta’if—he undoubt¬ 
edly laid the foundations of Meccan scholarship through his teach¬ 
ing activities in the religio-legal area, especially in questions of Qur'anic 
exegesis and the definition of an Islamic way of life. As far as can 
be determined from his students’ citations of him which have been 
ascertained to be reliable, in his legal opinions ( fatawa ) and his legal 
teachings he often supported himself with tire Qur’an, but generally 
not with traditions from or about the Prophet or older Companions. 1012 
His legal teachings are completely ra’y. This observation should for 
the moment not be generalized to the conclusion that Ibn 'Abbas 
knew or transmitted no traditions at all. Should it be confirmed by 
further focused investigations of the traditions from direct students 
of Ibn 'Abbas contained in the sources of 'Abd al-Razzaq’s Musannaf 
it will be possible to establish through a comparison between the 
Prophetic hadiths of Ibn 'Abbas in them and those in later sources 
where the latter come from. One person who spread hadiths of the 
Prophet in the name of Ibn 'Abbas can already be named: 'Ata’ al- 
Khurasam (d. 133/750—1), who in all probability did not himself 
study with Ibn 'Abbas, and the origin of whose Ibn 'Abbas tradi¬ 
tions is obscure. 1013 

2. The last third of the first/seventh century 

After the death of Ibn 'Abbas, his students continued the tradition 
of teaching in Mecca. In the area of fiqh, Mujahid and 'Ata’ ibn abi 
Rabah particularly distinguished themselves—both were mawall, and 
thus not Arabs. 'Ata’, who lived the longest, is best known through 
the sources as a faqlh. Based on the extensive tradition of his stu¬ 
dent Ibn Jurayj in the Musannaf of 'Abd al-Razzaq, the already rel¬ 
atively developed level of legal thinking and the breadth of the 
subjects treated, which extend to many areas that later formed part 
of the standard repertoire of the fiqh works, can be seen. It is char¬ 
acteristic of 'Ata”s legal instruction and that of other students of Ibn 
'Abbas that they primarily express their own opinions and cite author¬ 
ities for them only to a limited extent. Among these sources of 'Ata”s, 
the Qur’an and the legal views of his teacher Ibn 'Abbas play a 


1012 See pp. 141, 192. 
,013 See p. 233. 
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dominant role; but there is also a small number of hadiths of the 
Prophet, rulings of the caliph 'Umar and traditions from other Com¬ 
panions. Since the important legal scholars of Mecca at the end of 
the first/seventh century were all students of Ibn 'Abbas, on many 
questions there was a consensus among them, and they also seem 
to have consulted with each other. 1014 Thus, in this phase it is already 
justified to speak of tire beginning of a local school of legal schol¬ 
arship. It gained a certain public recognition through the caliphal 
administration, which filled the post of mufti of Mecca from its 
ranks. 101 ' 1 The school of Ibn ‘Abbas was not limited to Mecca, even 
if this was its bastion. Important students of Ibn ‘Abbas lived and 
taught, among other places, in Basra (Abu 1-Sha'tha’), Kufa (Sa'Id 
ibn Jubayr), San'a’ (Tawus), and al-Ta’if (Ibn abi Mulayka). 'Ikrima 
was a restless soul who moved from city to city. 1016 Ibn ‘Abbas him¬ 
self had at times also stayed in Medina, Basra, Damascus and al- 
Ta’if. Since, in addition to this, Mecca was regularly visited by 
pilgrims from the four corners of the Islamic oikoumene, some of whom 
took the opportunity to slake their thirst for knowledge, the seeds of 
Islamic jurisprudence sown by Ibn 'Abbas and his students will have 
sprouted in other places as well. If it is true that there was a “com¬ 
mon ancient doctrine”—as Schacht claims 1017 —one will rather have 
to seek its roots in the Hijaz, in Mecca and Medina, than in Kufa 
and Basra. 

3. Tie first quarter of the second century 

In the first decade of the second/eighth century 'Ata 1 was still 
the doyen of Meccan fiqh, but younger scholars like 'Amr ibn Dinar 
(d. 126/744), Abu 1-Zubayr (d. around 126), Ibn abi Najih (d. 132/ 
749—50) and Ibrahim ibn Maysara (d. 132) 1018 —four mawall —fol¬ 
lowed him and continued the tradition of the school of Ibn 'Abbas. 
Quite a good picture ol 'Amr ibn Dinar’s teachings can be obtained 
from the traditions of his students Ibn Jurayj and Ibn ‘Uyayna. He 
depends on traditions to support his legal views more than ‘Ata’ and 

1014 See p. 172. 

1015 See p. 248. 

1016 Cf. al-Shtrazt, Tabaqat , p. 70. 

1017 Cf. Schacht, Origins, pp. 214, 222 f. 

1018 See pp. 208 ff, 215. 
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his teacher Abu 1-Sha‘tha’, a trend that is already discernible with 
‘Ata’. 1019 As his authorities function above all Ibn 'Abbas from the 
category of the Companions and the latter’s students, who were also 
'Amr’s most important teachers, but he also has—like ‘Ata’—a lim¬ 
ited number of Medinan traditions. Hadiths of the Prophet play only 
a modest role as sources of law, and 'Amr’s use of the isnad is very 
imperfect, measured by the later standard. Legal scholarship in Mecca, 
despite a consensus on many questions, was not uniform. There were 
different views and justifications even among the students of Ibn 
'Abbas. At the beginning of the second/eighth century in addition 
to 'Amr ibn Dinar there was teaching, for instance, Abu 1-Zubayr, 
who was indeed close to the school of Ibn 'Abbas but based his 
teachings primarily on those of his teacher, the Medinan Companion 
of die Prophet Jabir ibn 'Abd Allah. 1020 In addition, from time to 
time people in Mecca could hear scholars from other centers such 
as Nafi' or Ibn Shihab al-Zuhrl from Medina or Iraqis like ‘Abd al- 
Karfm ai-Jazari or Ayyub ibn abi Tanuma. 1021 

4. The second quarter of the second century 

After the death of Ibn abi Najih, Ibn Jurayj—a inawla , like almost 
all important Meccan fuqaha 3 after Ibn 'Abbas—became the central 
figure of Meccan fiqh , which he studied and recorded in writing pri¬ 
marily with 'Ata’ ibn abi Rabah and 'Amr ibn Dinar. Ibn Jurayj 
was even more strongly oriented toward traditions than ‘Amr ibn 
Dinar and also collected legally relevant traditions of other centers, 
especially from Medina. 1022 Nevertheless he was above all a faqlh , in 
contrast to his younger colleague Ibn 'Uyayna, a pure muhaddith. 
Unfortunately, only a small amount of his ra’y has been preserved, 
but in compensation all the more of his traditions, which make it 
possible to trace the history of Meccan fiqh from the beginnings into 
his time. He was one of the first Muslim scholars of the second/eighth 
centuiy who put a portion of the knowledge he collected into the 
form of a book organized according to juridical criteria and used it 


,0,s See p. 186. 

1020 See pp. 208 IT. 

1021 See pp. 136, 217-220, 229, 232. 

1022 See pp. 207 f. 
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as the basis of his lectures. 1023 Ibn Jurayj’s activities as a collector 
provided Meccan fiqh with a mass of source material which could 
serve to shore up its practice with older authorities. He collected 
especially large quantities of material from Ibn 'Abbas and his stu¬ 
dents, including those who were not active in Mecca. Hadiths of the 
Prophet comprised only about 14% of the collection of texts pre¬ 
served from him in 'Abd al-Razzaq’s Musannaf How many of them 
he considered as binding sources of law is difficult to say. Surely not 
all of them; presumably only those that were compatible with the 
Meccan legal tradition. Thus, even in the first half of the sec¬ 
ond/ eighth century hadiths of the Prophet played only a subordinate 
role in Meccan fiqh. However, from the first/seventh centuiy their 
share grew constantly: in the first century there seem to have been 
no, or only a very few, traditions of the Prophet from Ibn ‘Abbas 
in circulation; with 'Ata’ ibn abi Rabah traditions of the Prophet 
comprised 5%, with 'Amr 10%, and by Ibn Jurayj 14% of the texts 
they transmitted. Ibn Jurayj’s isnad technique is very' under-devel¬ 
oped: not even half of his hadiths of the Prophet have continuous 
chains of transmitters, and with the traditions of the sahaba the pro¬ 
portion is even smaller. 1024 

5. The second half of the second/eighth centuiy 

The foregoing study of the tradition of Ibn Jurayj, on the results of 
which this sketch of the history of Meccan jurisprudence has been 
based to this point, can actually contribute nothing more to the ques¬ 
tion of its subsequent fate. However, one fact that one can draw 
from it allows a view beyond the first half of the second/eighth cen¬ 
tury: The development of Meccan fiqh from the end of the first/ 
seventh century as I have described it on the basis of 'Abd al- 
Razzaq’s Musannaf corresponds in its main points, specifically, in the 
persons involved, to the picture that the Muslim “legal historians” 
already drafted in medieval times on the basis of biographical reports. 
The material for it is already present in the first tabaqat works from 
the first half of the third/ninth century. 1025 A biographical work 

1023 See pp. 274 f. 

1024 See pp. 240-242. 

1020 Especially in Ibn Sa‘d. An overview of the school of Ibn ‘Abbas is also found 
in Ibn al-Madml, ‘ Ilal, pp. 47-49, 54. 
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composed specifically from the point of view of the development of 
fiqh, the Tabaqat al-fuqaha 2 of Abu Ishaq al-Shlrazi (d. 476/1083-4), 
is most appropriate for a comparison: in the chapter on the fiiqaha 3 
among the Companions of the Prophet one finds Ibn ‘Abbas and 
his most important students. 1026 The section on the legal scholars of 
Mecca begins with articles on ‘Ata 5 ibn abl Rabah, Mujahid, Ibn 
abl Mulayka, 'Amr ibn Dinar and c Ikrima; the second generation is 
represented by Ibn abl Najih and Ibn Jurayj. 1027 According to al- 
ShlrazI, the series of muftun of Mecca is continued after Ibn Jurayj 
by his student Muslim ibn Khalid, with the epithet al-Zanjl (d. 179/ 
795~6 or 180). 1028 As the last important faqlh of Mecca he names 
Muhammad ibn Idris, known as al-ShafiT. He was born in the year 
in which Ibn Jurayj died and at an early age associated himself with 
Muslim ibn Khalid, from whom he learned fiqh. 1029 al-ShafiT is sup¬ 
posed to have been such a successful student that his teacher Muslim 
already allowed him to issue legal opinions at the age of fifteen. He 
studied Hadith with Ibn ‘Uyayna. After he had mastered the Meccan 
tradition of scholarship, he learned Malik’s Muwatta by heart and 
went to study with him. 1030 

The proportion and the importance of Meccan fiqh in the work 
of al-ShafiT has not yet been properly appreciated by research. Until 
now it has always been assumed that the decisive influence on al- 
ShafiT emanated from Malik and Medinan jurisprudence. One of 
the reasons for tins assessment is probably to be sought in the fact 
that almost nothing was known of Meccan fiqh. This has now changed, 
and a comparison of the sources Ibn Jurayj and Ibn 'Uyayna in the 
Musannqf of ‘Abd al-Razzaq with al-ShafiT’s Kitab al-Umm might solve 
the question and perhaps lead to a new evaluation of his work. 

The old Meccan legal tradition probably did not survive the activ¬ 
ities of al-ShafiT, which took place primarily outside of his home 
town, for long. Two of his students, c Abd Allah ibn al-Zubayr and 


1026 Ed. Ihsan ‘Abbas, Beirut 1970, pp. 48 f. 

102 ' Op. cit., pp. 69-70. 

1028 Op. cit., p. 71. Cf. also Ibn Sa‘d, Tabaqat, voi. 5, p. 366. al-Bukhan, Ta’nkh, 
vol. 4, p. 260. Ibn abl Hatim, Jarh, vol. 4/1, p. 183. Ibn Hibban, Thiqdl, vol. 7, 
p. 448. al-NawawT, Tahdhib, vol. 2, p. 92. Ibn Hajar, Tahdhib, vol. 10, p. 128, al- 
Dhahabi, Mizan, vol. 3, p. 165. Idem., Tadhkira, vol. 1, pp. 255 f. 

1029 al-Shirazi, op. cit., p. 71. 

1(130 Op. cit, p. 72. 
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Ibn abl 1-Jarud, established his fiqh in Mecca. 1031 Thus the old Meccan 
jurisprudence flowed into the madhhab of al-ShafiT, and was super¬ 
seded as an independent school of law. The ShafiTs were later still 
quite aware of their origins, as the following observation of al-NawawI 
(d. 676/1277-8) shows: 

Al-ShafiT received his legal knowledge from several [teachers], among 
them Malik ibn Anas, the imam of Medina. Malik[‘s teachings are 
based] on Rabfa from Anas and Naff from Ibn ‘Umar, both from 
the Prophet (eulogy). Al-ShafiT’s second teacher was Sujyan ibn ‘Uyayna. 
[He had his knowledge] from ‘Amr ibn Dinar, [and he] from Ibn ‘Umar 
and Ibn ‘Abbas. Al-ShafiT’s third teacher was Abu Khalid Muslim ibn 
Khalid , the mufti of Mecca and the imam of its residents. Muslim [‘s 
teachings] go back to Abu l-Walld ‘Abd al-Malik ibn ‘Abd al-‘Aziz ibn 
Jurayj, and [those of] Ibn Jurayj to Abu Muhammad ‘Ata 3 ibn Aslarn 
Abi Rabah.. ‘Ata”s fiqh is based on Abu 1-‘Abbas ‘Abd Allah ibn ‘Abbas, 
and Ibn ‘Abbas obtained [it] from the Messenger of God (eulogy), 
from ‘Umar ibn al-Khattab, ‘Air, Zayd ibn Thabit and numerous 
Companions, [and these] from the Messenger of God (eulogy). 1032 


1031 Op. cit, pp. 99-100. A similar overview of the juqaha’ of Mecca, which con¬ 
tains a few more names—e.g. Tawus and Ibn Tawus, ‘Ubayd ibn ‘Umayr, ‘Amr 
ibn Shu'ayb and others—is also given by his contemporary Ibn Hazm (d. 456/1064) 
in “Ashdb al-jupa min al-sahdba wa-man befdahum,” p. 324. 

1032 al-NawawT, Tahdhib, vol. 1, p. 19. Emphases mine. 
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It would surely be a mistake to generalize the development of Meccan 
fiqh and to postulate that the situation in Medina, Damascus, Kufa 
or Basra followed the same schema. Nevertheless, I believe that on 
the basis of the foregoing study it is possible to correct, or at least 
to place in question, a few of the ideas taken to be established in 
Islamic studies. 

1. It v\dll not be possible to shake Goldziher’s and Schacht’s the¬ 
sis that the classical theory of usul in Islamic jurisprudence, accord¬ 
ing to which Qur’an. Prophetic sunna and the consensus of the 
community constitute the roots of the law, does not represent a 
reflection of the historical development of Islamic law and its jurispru¬ 
dence, and that the foundations were laid through the theoretical 
and practical efforts—i.e., the rtfy —of the first Muslim jurists. But 
the conclusion drawn from this, that the “roots” played a completely 
or largely secondary role—in Schacht’s words, that “the legal subject- 
matter in early Islam did not primarily derive from the Qur’an or 
from other purely Islamic sources” 1 —is false at this level of gener¬ 
alization. Schacht’s representation of the beginnings of Islamic law 
is a historicization of this a nti-usul theory which, however, is just as 
little in harmony with the historical truth as its opposite. The truth, 
as is often the case, probably lies in the middle. The present study 
has offered some evidence for this. Thus it was to be observed that 
already in the first/seventh century people consciously resorted to 
the Qur’an and to rulings of die Prophet as sources of die law, if 
not as extensively as in later times. 2 

2. Schacht’s assumption that “two generations before al-ShafiT ref¬ 
erence to traditions from Companions and Successors was the rule, 
to traditions from the Prophet himself the exception, and it was left 
to al-ShafiT to make the exception his principle” 3 is accurate, at least 


1 Schacht, Origins, p. v. 

2 See pp. 114-116, 125, 131, 135 f., 156 f., 167, 204. 

3 Schacht, Origins, p. 3. 
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for the leading Meccan juqaha\ The conclusions he draws from this, 
that “generally and broadly speaking, traditions from Companions 
and Successors are earlier dian those from the Prophet,” 4 and “wher¬ 
ever the sources available enable us to judge, we find that the legal 
traditions from Companions are as little authendc as those from the 
Prophet,” 3 are too generalized and too absolute. Authentic traditions 
from the Prophet and the Companions can certainly be detected. 
The whole theory of an originally anonymous “living tradition” which 
was retroactively projected back first onto the Followers, then onto 
the sahaba and finally onto the Prophet, is a construct which is not 
tenable in this form. Certainly there occurred many projections of 
opinions onto the Prophet and the sahaba , but this is a phenome¬ 
non which set in rather late, not the manner in which traditions 
generally originated. 

3. In view of the conditions ascertained for Mecca the following 
assumptions made by Schacht must be revised: that for the better 
part of the first/seventh century there existed no Islamic law “in the 
technical meaning of tire term;” 6 that the foundations of what later 
became Islamic law were laid by the qadls and governors of the 
Umayyad dynasty, who in the first/seventh century were for the most 
part complete juristic parvenus; 7 and that tire process of the Islamization 
of the “popular and administrative practice of the late Umayyad 
period,” aside from “modest beginnings towards the end of the 
first/seventh century” was driven forward by the “ancient schools of 
law” only in the first decades of the second/eighth century. 8 The 
rulings of judges and governors or caliphs of the Umayyad period 
played—at least in the area of “private law”—a very marginal role 
in the formation of the opinions of the early Juqaha\ In the sphere 
of criminal and “public” law the situation was probably somewhat 
different, but here too one must not underestimate the influence in 
the opposite direction. The beginnings of a law that was Islamic in 
the true sense of the word and of theoretical occupation with it are 
placed too late by a good half to three quarters of a century. Regional 
schools of legal and religious scholarship can already be discerned 


4 Ibid. 

5 Op. cit., p. 169. Cf. also Schacht, Introduction, p. 34. 

6 Schacht, Introduction , p. 19. 

7 Op. cit., pp. 24-26. 

8 Op. cit, pp. 27 f. 


in the last three decades of the first/seventh century, even if their 
differences probably were consciously recognized as dependent on 
“schools” only at the beginning of the second/eighth century. 

4. The development from a jurisprudence primarily articulated 
through ra'y to one based on Tradition was a process that began 
already at the end of the first/seventh century within the schools, 
and which—-at least in the Hijaz—is to be understood as the result 
of the collection, not merely of forging of traditions. The collection 
and transmission of texts was carried out not only with the inten¬ 
tion of supporting particular opinions of the school, but also inde¬ 
pendently of this, as is shown by the example of Ibn Jurayj or Ibn 
Tlyayna: both of them certainly transmitted on several problems 
contradictory hadlths of the Prophet or opinions of Companions that 
were opposed to their school tradition. The growth of the stock of 
traditions within and outside of the schools is not necessarily to be 
laid at the door—as Schacht assumes—of forgers opposed to the 
ancient schools and counter-forgers within the schools. Although cases 
of intentionally incorrect attributions of opinions can be demonstrated 
as early as the first century, 9 it has been possible to demonstrate that 
“typical commmon links” like ‘Amr ibn Dinar, Ibn Jurayj and Ibn 
‘Uyayna are not generally to be considered as forgers or propagators 
of contemporary forgeries, as Schacht identified them. 10 This is not 
to say that the entirety of the material they collected is authentic. 
The age—the texts are mostly earlier than Schacht dated them— 
and provenance of the traditions is, however, in many cases deter¬ 
minable. The prerequisite is that one rely whenever possible on those 
collections whose chains of transmission are still in their original state 
of the first half of the second/eighth century. A comparison of the 
early stocks of traditional material, as they appear, for instance, in 
the Musannqf of c Abd al-Razzaq, with the later collections could con¬ 
tribute much to answering the question of how the Hadith of the 
Prophet grew and acquired its continuous isnads . n 


9 See p. 119 (beginning of the second/eighth century), 144 (before 68/687—8). 

10 Cf. Schacht, Origins, pp. 146, 160, 174. 

11 Some examples of Prophetic hadlths from ‘Ata’ which were forged later or had 
their isnads improved are found in Ibn abT Hatim, 7iz/, Vol. 1, pp. 401, 429, 431, 
432 and in Ibn al-Jawzr, Kitab al-Mawdu‘at, passim. M. Muranyi has already demon¬ 
strated with some good examples how older traditions of the sahaba become hadlths 
of the Prophet and marasil become marfu’at in his commentary on a fragment of 
the Kitab al-Hajj of al-Majishun. Cf. Muranyi, Em altcs Fragment, pp. 40-84 passim. 



AFTERWORD 


The present study deals primarily with the problem of how the early 
history of Meccan jurisprudence can be reconstructed, what sources 
are available for this reconstruction and how reliable and significant 
these sources are. A completely different question, which is no less 
important but is meaningful only after such preliminary work, is that 
of the substantive development of Meccan fiqh, which one could fol¬ 
low through specific thematic complexes such as marriage, divorce, 
fasting, ha]), and so forth. As a further perspective for further research, 
one might compare the substantive state of development of legal 
studies in various centers in specific periods in limited legal subject 
areas, e.g. in Mecca, Medina, Kufa and Basra at the end of the 
first/seventh or the beginning of the second/eighth century. Through 
this it would be possible to come closer to a solution of the prob¬ 
lem of a supposedly originally common doctrine which later devel¬ 
oped into separate branches, the question of mutual influences, of 
the protagonists for specific kinds of traditions, and so forth. The 
prerequisite is that preliminary work, like the one which has been 
done here for Mecca, follows for the other important legal centers. 
I believe that I have shown not only that, but also how it is indeed 
possible to make definite statements even about the legal teachings 
and traditions of individual tahfun and sahaba. 
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Qur’an 109-110, 145, 153 
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